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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.s.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week,

mowna—

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 351

Reduction in Force

AGENCY: Office of Personnel
Management.

ACTION: Final regulation.

SUMMARY: Consistent with a court order,
OPM is issuing a revised regulation
covering reduction in force appeals to
the Merit Systems Protection Board
(MSPB). The new amendment deletes a
provigion in current regulations that
restricted hearings in reduction in force
appeals before the Board.

EFFECTIVE DATE: This regulation
becomes effective on December 4, 1987,

FOR FURTHER IRFORMATION CONTACT:
Thomas A. Glennon or Edward P.
McHugh, (202} 832-6817.

SUPPLEMENTARY INFORMATION:
Discussion

Consistent with the decision of the
United States Court of Appeals for the
District of Columbia Circuit in American
Federation of Government Employees,
AFL-CIO v. Office of Personnel
Management, 821 F.2d 761 (D.C. Cir.
1987}, OPM is revising § 351.901 to
delete language restricting the right to a
hearing in a reduction in force appeal
before the Merit Systems Protection
Board.

Immediate Implementation of Change

I find that there is good reason to
make this revision effective in less than
30 days (5 U.S.C. 553(d)(3)). The
regulation is effective immediately
because this change results from a court
order rather than from a discretionary
policy decision,

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on a
substantial number of small entities
because the regulation applies only to
Federal agencies.

List of Subjects in 5 CFR Part 351
Administrative practice and

procedure, Government employees.

U.S. Office of Personnel Management.

James E. Colvard,

Deputy Director.

Accordingly, OPM amends 5 CFR Part
351 as follows:

PART 351—REDUCTION IN FORCE

1. The authority citation for Part 351
continues to read as follows:

Authority: 5 U.S.C. 1302, 3502; § 351.1005 is
also issued under 5 U.S.C. 1315.

2. Section 351.901 is revised to read as
follows:

§ 351.901 Appeals.

An employee who has been
furloughed for more than 30 days,
separated, or demoted by a reduction in
force action may appeal to the Merit
Systems Protection Board.

{FR Doc. 87-27847 Filed 12-3-87; 8:45 am]
BILLING CODE 6326-01-M

5 CFR Part 540

Performance Management and
Recognition System; Minimum
Performance Award Funding

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SuMMARY: The Office of Personnel
Management {OPM]) is revising the
minimum percentage for calculating
funds to pay performance awards to
Performance Management and
Recognition System (PMRS) employees
for Fiscal Years 1988 and 1989.
Establishing a new minimum percentage
for each year is required by title II of the
Civil Service Retirement Spouse Equity
Act of 1984, which established the
PMRS.

EFFECTIVE DATE: October 1, 1987.

FOR FURTHER INFORMATION CONTACT:
Janice Smith, (202) 632-7630.

SUPPLEMENTARY INFORMATION: On
August 4, 1987, at 52 FR 28840, OPM
published a proposed regulation setting
the minimum funding for performance
awards to be paid to PMRS employees
for Fiscal Years 1988 and 1989, with a
30-day comment period. During the
comment period, which ended
September 3, 1987, OPM received no
agency comments on the proposed
regulation. :

Waiver of 30-Day Delay in Effective
Date of Final Regulation

Pursuant to section 553(d)(3) of title 5
of the United States Code, I find that
good cause exists to make this
amendment effective in less than 30
days. The regulation is being made
effective retroactively to meet the
requirement in section 5406(c)(2)(A){i) of
title 5, U.S. Code, that OPM prescribe
regulations annually adjusting the
percentage incrementally over the
previous fiscal year. October 1, 1987,
begins a new Fiscal Year (FY 88) and
therefore OPM must adjust the minimum
percentage for performance awards
incrementally over the minimum
percentage used in Fiscal Year 1987 on
that date.

E.O. 12291, Federal Regulation

1 have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on a
substantial number of small entities
because the regulations will only affect
Government employees and agencies.

List of Subjects in 5 CFR Part 540

Government employees, Wages.
U.S. Office of Personnel Management.
Constance Homer,

Director.

Accordingly, OPM is amending 5 CFR
Part 540 as follows:

PART 540—~PERFORMANCE
MANAGEMENT AND RECOGNITION
SYSTEM

1. The authority citation for Part 540
continues to read as follows:
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Authority: 5 U.S.C. Chapters 43 and 54.

2. In § 540.109, paragraphs (b}(1)(i)
and (b)(1)(ii) are revised to read as
follows:

§540.109 Performance awards.
* * * * *

(b) * &k &

(1) LR

(i) Each agency is required to pay a
minimum of 1.05 percent of the
estimated aggregate amount of PMRS
employees’ basic pay for Fiscal Year
1988 for performance awards;

{ii} In accordance with chapter 54 of
title 5 United States Code, the minimum
percentage to be spent for performance
awards will be 1.15 percent for Fiscal
Year 1989.

* * * * *
[FR Doc. 87-27848 Filed 12-3-87; 8:45 am]
BILLING CODE 6325-01-M

—

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. 87-165]

Apples and Pears From Europe

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the Fruits
and Vegetables regulations to relieve
restrictions on the importation of apples
or pears from certain European
countries. Qur rule will allow these
fruits to be imported only under multiple

safeguards, including inspections. These.

safeguards will ensure that the apples
and pears can be imported with -
negligible risk of introducing insect
pests into the United States.
EFFECTIVE DATE: December 2, 1987.

FOR FURTHER INFORMATION CONTACT:
Frank Cooper, Staff Officer, Regulatory
Services Staff, Plant Protection and
Quarantine, APHIS, USDA, Room 637,
Federal Building, Hyattsville, MD 20782;
301-436-8248.

SUPPLEMENTARY INFORMATION:
Background

The regulations in 7 CFR 319.56 (the
regulations) prohibit or restrict the
importation of certain fruits and
vegetables into the United States
because of the risk that the fruits or
vegetables could introduce insect pests
that could damage domestic plants.

In the Federal Register of October 14,
1987 (52 FR 38210-38215, Docket No. 87~

145), we proposed to amend the
regulations by adding administrative
instructions for importing apples from
Belgium, Denmark, France, Great
Britain, Italy, the Netherlands, Northern
Ireland, Norway, Portugal, the Republic
of Ireland, Sweden, Switzerland, and
West Germany; and pears from Belgium,
France, Great Britain, Italy, the
Netherlands, Portugal, and Spain. The
administrative instructions prescribed
multiple safeguards, including
inspections, to ensure that the fruits
could be imported without significant
risk of introducing insect pests,
including the pear leaf blister moth
(Leucoptera malifoliella; also referred to
as Leucoptera scitella) into the United

‘States.

We solicited comments on the
proposed rule, stipulating that
consideration would be given only to
written comments postmarked or
received on or before October 29, 1987.

We received 37 comments for
consideration, 9 in favor and the

.remainder opposed. These comments

were from growers, growers’
associations, and other representatives
of growers in the United States;
members of Congress; importers;
distributors; state departments of
agriculture; a university entomologist;
the French Government; and a
representative of French apple
producers and exporters.

All comments were carefully
considered, and those which raised
objections to the proposal are discussed
in this supplementary information.
Except as explained below, we have
adopted the provisions of the proposed
rule as a final rule for the reason set
forth in the proposal and in this
document.

Comments

A number of commenters asserted
that our proposed inspection procedures
for apples and pears are “inadequate,”
as shown by Dr. Barry Wilk in his
report, “Evaluation of ‘Establishment
Threshold Levels' USDA Report.” The
commenters are referring to a report by
Larry Orsak, Dr. Barry M. Wilk, and Dr.
Clifford Kitayama, “Evaluation of
‘Establishment Threshold Levels' USDA"
Report,” which anaylzes a U.S.
Department of Agriculture document
called “Establishment Threshold
Levels."” The report by Orsak, Wilk, and
Kitayama was submitted by a grower as
evidence that our proposed inspection
procedures are inadequate. For clarity,
we will refer to the Orsak, Wilk, and
Kitayama report as the “Wilk Report,”
and to the “Establishment Threshold
Levels” document as the “USDA
document.”

The USDA document analyzes the
level of commodity infestation that
could enter the United States with
negligible risk of successful
colonization. The document lists 28
factors that affect the probability of a
pest becoming successfully established
in a new territory. Applying these
factors to what is known about the pear
leaf blister moth, the document
estimates the probability of the pest
becoming established in the United
States, based on various amounts of
infested fruit entering the country. These
probability estimates are contained in a
table entitled, “Establishment Threshold

" Levels.” This table indicates that if five

cartons per 1,000 cartons of apples or
pears are infested (a 0.5 percent level of
infestation), and favorable conditions
exist for establishment of the pest, the
probability of an infestation occurring is
50 percent,

This statement is erroneous. The
table, added to the USDA document
after the rest of the document had been
typed, was never proofed by the
scientists who prepared the document.
The table should have indicated that if
five cartons per 1,000 cartons of apples
or pears are infested (a 0.5 percent level
of infestation), and favorable conditions
exist for establishment of the pest, the
probability of an infestation occurring is
less than 1 percent. The next line of the
table should have indicated that if 16
cartons per 1,000 are infested {a 1.6
percent level of infestation], and
favorable conditions exist for
establishment of the pest, the
probability of an infestation occurring is
50 percent. This transcribing error was
not discovered until we reviewed the
comments on our proposal.

Not surprisingly, the Wilk Report’s -
criticism of our proposed inspection
procedures focuses on the erroneous
information contained in the
“Establishment Threshold Levels" table.
The Wilk Report states: . . . this
USDA report projects that such a low
infestation level—even less than 1%—
has a 50% probablllty of leading to pest

- establishment in the U.S.”

The probability projections on whlch

‘this statement is based, when corrected

as shown above, indicate a much lower
probability of Leucoptera becoming
established in the United States: less
than1 percent for a 0.5 percent level of
infestation. A probability of 50 percent
is projected only for infestation levels
that reach 1.6 percent. Moreover, as.
explained in.the USDA document, these
projected probabilities are what might
be expected if favorable conditions
existed for establishment of the pest; in
other words, these projected
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probabilities represent a worst-case
scenario. This concept is discussed in
more detail later in this supplementary
information.

The Wilk Report also evaluates the
chances of detecting various
hypothetical infestation levels (e.g., 1
percent, 2 percent, etc.} of Leucoptera if
we inspected 2 percent of the cartons in
any lot of apples and pears presented
for shipment to the United States. Using
a method called binomial
approximation, the report calculates
that a 2-percent inspection would fail to
detect infestations at the 1 percent level
(10 infested cartons per 1,000) 37 percent
of the time. In other words, a 2-percent
inspection would detect infestations at
the 1 percent level with only 63 percent
confidence. Based on this calculation,
the Wilk Report then concludes: “On a
statistical foundation alone (not even
considering less than perfect
inspections, or unintentionally biased
inspections e.g., taking cases only from
the top of a truck or pallet load), current
inspection procedures have over a 35%
probability of not detecting 1%
Leucoptera infestation levels in
incoming apples.”

The Wilk report then applies this
probability to our erroneous projection
of a 50 percent probability of infestation
in the United States if shipments
infested at a 0.5 percent level are
allowed to enter the United States and
projects disaster: “If the USDA accepts
the results of its own probability
projections concerning the likelihood of
Leucoptera becoming established—as
detailed in the USDA report we
examined—then there is no possible
alternative to the conclusion that current
inspection procedure is ineffective in
preventing the eventual establishment of
this pest in the United States when
following the standard ‘inspection’
strategy for imported European apples.”

In fact, our proposed inspection
procedure is not a percentage inspection
procedure, 2 percent or otherwise.
Rather, it is a biometrically designed
statistical sampling procedure that
results in a higher probability of
detecting infestations than the 2-percent
inspection procedure. Because the
procedure involves selection of a
biometrically designed statistical
sample, it prevents the “unintentionally
biased inspections” mentioned in the
Wilk Report.

By way of illustrating the differences
between the 2-percent inspection
procedure referred to in the Wilk report
and the procedure we proposed, a 2-
percent inspection of a lot of 1,000
cartons would involve examination of
only 20 cartons in the lot. We estimate
that this type of inspection could result

in detection of infestations &t or above
the 14 percent level (140 infested cartons
per 1,000). (In discussing infestation
levels, we mean the percent of cartons
in the lot presented for inspection that
contain one or more Leucoptera.) For the
same sized lot of 1,000 cartons, our
biometrically designed inspection
procedure would involve inspection of
250 cartons, and would lead to detection
of 1 percent levels of infestation (10
infested cartons per 1,000) with close to
95 percent confidence. This level of
infestation is well below the 1.6 percent
level that our corrected “Establishment
Level Threshold" table indicates could
result in a 50 percent probability of
successful colonization of Leucoptera in
the United States.

Note that the preceding sentence says
could result in a 50 percent probability
of successful colonization. As mentioned
above, the probabilities projected in the
“Establishment Threshold Levels” table
represent what might be expected if
favorable conditions existed for
establishment of the pest. This
qualification is clearly stated in the
preamble to the USDA document. This
preamble states, in part, “In attempting
to establish the level of infestation that
can be tolerated without significant risk
of successful establishment of a viable
population of a pest species, it is
necessary to examine the question in
terms of a worst case context, i.e., that a
critical number of a specified organism
will arrive at an ecologically favorable
site.”

Many factors would affect the
chances of a critical number of
Leucoptera arriving at an ecologically
favorable site. First, our proposed ‘
inspection protocol would ensure a very
high probability that infested lots would
be detected and rejected. Although it is
possible that very low levels of -
infestation could remain undetected, it
is unlikely that these low levels would
result in a sufficient number of live
Leucoptera arriving at an ecologically
favorable site in the United States.

Orice in the United States, shipments
of European apples and pears would
normally be broken down at the port of
arrival into truckloads of no more than
approximately 1,000 cartons each. Each
truckload would then be moved directly
to a market, or to a warehouse for
subsequent delivery to a market, and
from there to consumers. Any infested
fruit in the shipment would, therefore,
be dispersed, decreasing the potential
number of Leucoptera in any one place.
As explained in more detail below, the
smaller the number of Leucoptera, the
poorer the chances of colonization.

The distribution chain also would
reduce opportunities for any Leucoptera

that might be present on the apples or
pears to come into contact with a host
plant, without which Leucoptera cannot
colonize. Any Leucoptera that might be
present on the apples or pears would
normally be in the pupal (cocoon) stage,
since that is the life stage that attaches
to fruit. Therefore, European apples and
pears would come into contact with host
plants only if consumers placed the fruit
in a field or orchard where host plants
existed, or if fruit being trucked to
market were deposited in a field or
orchard where host plants existed.
Although it is possible that some
consumers might toss a European apple
or pear into such an orchard or field,
very little of this fruit is likely to be
disposed of this way. Any fruit that
might be disposed of in this manner
would probably not be carrying enough
live Leucoptera to cause an infestation.
Other factors also would greatly reduce
the likelihood of European apples or
pears causing an infestation of
Leucoptera. (The chances of a small
number of Leucoptera colonizing
successfully are discussed in more detail
below.) It is also possible that a truck
carrying the fruit to market could be
involved in an accident, but the
likelihood is low. The likelihood is lower
still that the accident would occur near
host plants, that the accident would
cause the fruit to be spilled from the
truck, and that the spilled fruit would be
abandoned.

Nonetheless, even a truckload of fruit
abandoned near host plants would not
present .a significant risk of causing an
infestation. Based on our proposed
inspection protocol (discussed in more
detail later), we estimate that fewer
than 10 cartons per 1,000 that cleared
ingpection procedures would contain
any Leucoptera. As already mentioned,
any Leucoptera that might be present
would be in the pupal stage. However,
the presence of cocoons would not
necessarily indicate live Leucoptera
pupae. We know, for example, that
French growers apply chemical
treatments in their orchards if needed
for insect pests. Some Leucoptera larvae
treated in this manner would suffer from
acute toxicity and die immediately.
Others would not survive to reproduce.
For example, the larvae might pupate
but die before the adults could emerge
from the cocoon. Parasitism of
Leucoptera also has been recorded at
from 10 to 90 percent, and this would kill
some pupae. Some Leucoptera also
would die from natural causes, such as -
insufficient nutrition or physical defects,
and others would have been injured
during picking, hauling, packing, and
ingpection of the fruit.
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The continued survival of any
remaining pupae also would not be
assured. For example, pupae arriving in-
the fall in cooler areas of the United
States would have to overwinter.
Normal pupal mortality under winter
conditions alone would minimize the
possibility that enough Leucoptera
would survive to start a colony. Other
factors, such as animals eating the

abandoned fruit, would affect the pupae -

in any geographical area, and would
also reduce the number of Leucoptera
likely to survive. -

Moths that emerge from their cocoons
would be able to reproduce only if all of
- the following conditions are met: (1) The
emergent moths must include both males
and females; {2) they must be healthy
and fertile; (3) they must find each other
and mate within a certain amount of
time (matmg occurs within'50t0 60 -
hours after the moths emerge, and the
moths thémselves do not live long—5
. days for males and 8-10 days for
females; distance of the moths from
each other also would be a factor in
their mating success, since adult moths
can fly only 4-5 meters); and (4) the
mated females must find & suitable host

plant 6n which to lay their éggs. Female

moths lay their eggs on leaves of host

plants. ‘and’ the leaves serve as the food

source for any.resulting larvae: If the
"females cannot reach a suitable host

unavarlable—for example. because of
mining by some other ingect or because
. - they are senescent—thern. the eggs or.

- larvae will not. develop further,
Development of eggs-and larvae also. -
require temperatures of 27-28"'C overa.

period of about 3 weeks. If even one part -

of this’ reproduction process werae .: .
unsuccessful, the Leucoptera could not
colonize. ... .

We. therefore believe that given our.
inspection protocol, the' likelihood of .
sufficient numbers of.live Leucoptera

" .. arriving at an ecologically favorable site

.it so low as to make the risk of their
establishment negligible.

Most of the commenters who cited the -

. Wilk report as evidence that our
proposed inspection-procedures-were
“inadequate”.also stated that this
“inadequacy” was “verified and

- strengthened by Dr. Harrison Stubbs .
and Dr. Stanley Hoyt.” Drs. Stubbs and
Hoyt commented separately on the -
proposed rule. Dr. Stubbs, who .
identified himself as a biostatistical
consultant, provided a statistical
analysis of our protocol for inspecting
European apples and pears. Dr. Hoyt,
who identified himself as an -
entomologist at Washington State

University's Tree Fruit Research Center,; -

based his comments on the conclusions
in the Wilk report and the Stubbs letter.
Dr. Stubbs’ letter includes the

" calculations in the Wilk report

concerning the chances of detecting
various hypothetical infestation levels
(e.g., 1 percent, 2 percent, etc.) of
Leucoptera if 2 percent of the cartons
presented for exportation to the United
States were inspected. As we stated
earlier, our inspection protocol is not a
2-percent sampling procedure.

Dr. Stubbs also evaluates the
probabilities of detecting various
hypothetical infestation levels with our
proposed inspection protocol. He makes
the following assumptions: (1) 250 bins

- gsampled; (2) an equal probability of

infestation for each bin; (3) various

- infestation levels. He then projects

“probabilities of no detection” for the

~-.following “infestation rates™:

Proba-

bility of

Infestation rate (percent) detec-

(per-

cent)
041 78
0.2... 61
03... 47
0.4 37
0.5 29
1.0.. " 8
20 8

-.. - Dr.Stubbs then concludes: “The
plant, or if leaves on a host plant are

results indicate that the. pear leaf blister -

“moth has an'unacceptably high

probability of escaping detection unde_r.

- - the proposed inspection procedures.”

Dr. Stubbs chart, above, apparently is

" based on irispection of 250 cartons (not -
‘bins; as stated by Dr. Stubbs)-in a lot of -
100,000 cartons. ‘Although it is‘possible
that lots this‘large Would be presented -

for-inspection, most lots pfobably would -

be between 12,000 and 15,000 cartons. =
. Nevertheless, even for lots of 100,000, -~
- Dr:-Stubbs’ chart shows that our’ ' -

proposed inspection protocol would "
detect infestations at the 1.0 percent ~ -

level (10 infested cértons per 1,000) with-.

92 percent confidence. As we have
already-discussed, infestations at levels

. low enough to miss detection would not:

lead to a significant risk of Leucoptera
bécoming estabhshed m the United

States r
‘After reviewing Dr ‘Stubbs” analysis. ‘

. however, we have decided to increase

the number of cartons we will éxamine
in each lot presented for inspection
(called-an “inspection unit” in the
proposal and final rule) from 250 to 300.
Although we believe inspection of 250
cartons is more than adequte for most
lots that would be presented for
inspection, 300 cartons would provide
additional security for very large lots.

" comments were made by others: "

"Two commenters, including Dr. Hoyt, . .
_,ob)ected to our relying on an inspection

Examination of a biometrically designed
statistical sample of 300 cartons drawn

_from each inspectional unit will result in

detection of infestations at the 1.0
percent level (10 infested cartons per
1,000) with better than 95 percerit
confidence, even for lots as large as
100,000 cartons. )
Dr. Hoyt states: “[The Wilk report and
the Stubbs letter] raise a valid concern
as to whether the inspection procedure
can prevent the entry and establishment
of Leucoptera scitella in the United
States. I am an entomologist rather than
a statistician so I feel compelled to
accept the analyses presented.
Assuming the evaluation of the .
mspecttc'm levels and infestation levels
is correct, the question which arises is
whether the goal is to prevent .
establishment of the species in the. - .
United States. If this is the goal, it seems
clear that other methods (treatment,
quarantine) are essential to protect the
American fruit industry.” Dr. Hoyt also
states that-procedures used should .

- ensure that Leucoptera is “'prevented ..

from establishing in the U.S:, not just -
reduce the likelihood of establishment.”
As Dr. Hoyt points out, his'"comments-

are based on the assumption that' the( A

Wilk and Stubbs evaluations of -
inspections and infestation levels are’
correct. We have already explained that”
they ate not, and'that our inspection
protacol, especially as we have ’

_strengthened it, will result in a neghgrhle P
risk of Leucoptera becoming established.
in the United States. Dr. Hoyt's comment

that_ other tnéthods, such as treatment or’
quarantine. should be requrred to. o

prevent the introduction of Leucoptera o

are dracussed bélow, since snmnlar

protocol and. recommended that we _

:.v require- treatment or quarantine of .- v
" European apples and pears. Three other.

commenters. mamtamed ‘that we should
institute some.type of treatment of .,

. fumigation process. And another four .

commenters specified that the proposed - -

inspection.protocol should be replaced. -
.. .-with a-requirement that the apples and .. - -
- pears be treated-by. fumigation: No e
--changes.have been made based on these >

.comments. ... -~ -

- If, by- "quarantme, the commenters :
mean a total ban on shipments of - -

" Europeanapples and pears to the United"

States, we have already shown that this
extreme measure is not necessary.- =
Prohibition of the fruit would only be
indicated if we had no way of ensuring
that the fruit would present an
insignificant risk of introducing insect

FERI
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pests. Our inspection protocol will
ensure that this risk is negligible.

If, by “quarantine,” the commenters
mean holding the fruit temporarily to see
if insects emerge, then quarantine is
neither practicable nor necessary.
Holding the fruit at temperatures warm
enough for Leucoptera pupae to develop
would encourage spoilage of the fruit;
holding the fruit under refrigeration
would prolong the inactive stage of the -
insect and reveal nothing.

Treatments, including fumigation, are
generally ineffective against the pupal
stage of Leucoptera, which, as we have
explained, is the life stage of the insect
that could be attached to the apples or
pears. Therefore, little would be gained
by requiring treatment in addition to our
protocol, and much could be lost if our
inspection protocol were replaced by a
requirement that the apples and pears
be fumigated.

Again, European apples and pears
imported in accordance with our’
protocol will present a negligible risk of
introducing Leucoptera. Under these
circumstances, additional treatments,
including quarantine or fumxgatlon, are
unnecessary.

Two commenters who supported our
proposed rule requested a change to a
proposed packing shed procedure.
Under § 319.56-2r(c)(3)(iii), if any apples
or pears inspected at a packing shed are
found to contain any live Leucoptera,
the entire grower lot must be rejected
for shipment to the United States.
However, if any insect pest is found for
which a treatment authorized in the
Plant Protection and Quarantine
Treatment Manual (PPQ Treatment
Manual) is available, the apples or pears
would remain eligible for shipment to
the United States only if the entire
grower lot is treated for the pest under
the supervision of a Plant Protection and
Quarantine (PPQ) inspector. The
commenters asked that “an official of
the plant protection service of the
exporting country” be responsible for
supervising any treatment of the apples
or pears in the packing shed. No
changes have been made based on these
comments.

It is our policy to require a PPQ
inspector to supervise treatments when
the treatments are a condition of
importation. This is necessary to ensure
that the treated fruit meets our
standards for importation. The
requirement is contained in § 319.56—
2(e), which provides, among other
things, that fruits or vegetables may be -
imported if “they have been treated, or
are to be treated, in accordance with
such conditions and procedure as may
be prescribed by the Deputy
Administrator of the Plant Protection

and Quarantine Programs, under the
supervision of a plant quarantine .
inspector of the said Department.”

Nine commenters raised objections to
the proposed rule because of past
problems associated with preclearance

of apples and pears from France. Those -

commenters who cited specific problems

referred to the failure of the French fruit

industry to comply with preclearance
procedures for the 1988 crop, which
resulted in the United States imposing a
temporary embargo on shipments of
apples or pears from France. No changes
have been made based on these
comments.

We have in the past rejected _
shipments of French apples and pears .
because of Leucoptera and other insect -
pests. In 1986, we terminated a
preclearance program with the French
fruit industry because too many lots
presented for inspection had to be
rejected because of insect pests,
including Leucoptera, and because we
found evidence that a previously
rejected-lot was presented for inspection
a second time, in violation of
preclearance procedures.

QOur termination of the preclearance
program for French apples and pears in -
1986 sent a clear message that (1) we
expect fruit presented for shipment to .
the United States to meet our standards
for importation; and {2) we will not
tolerate violations of our protocol.

To avoid a repetition of the problems
we encountered in 1986, we have .
clarified the rule to stiputlate that
European apples and pears may be
imported during a given shipping season
only if certain conditions are met in the
exporting country for that shipping
season. Moreover, we have added a.
statement that failure to comply with -
these conditions may be cause for
terminating the preclearance program by
the Administrator. These conditions will
reduce the likelihood that any apples or
pears presented for shipment to the
United States will contain any insect
pests, including Leucoptera. They
include, but are not limited to, (1)
surveying orchards for evidence of any
leaf mines that suggest the presence of
Leucoptera; (2) rejecting fruit from any
orchard where there are leaf mines
suggesting the presence of Leucoptera;
(3) monitoring application of pesticides
in orchards, when pesticides are
required by our regulations; and (4)
inspecting a certain amount of fruit from
each grower lot in packing sheds. The
rule also prohibits any apples or pears
rejected for shipment to the United

. States from being presented for

shipment a second time.
Our rule also provides that if
inspections at the packing shed reveal

"any live larva or pupa of Leucoptera,

then the entire grower lot must be
rejected for shipment to the United
States and the plant protection service
must reject for shipment any additional
fruit from the producing orchard for the -
remainder of that shipping season. If
any other insect pests referred to in the
rule are found in a grower lot at a

- packing shed, and a treatment

authorized in the PPQ Treatment
Manual is available, the fruit will
remain eligible for shipment to the
United States only if the entire grower
lot is treated under the supervision a
PPQ inspector. However, if the entire

~ grower lot is not treated in this manner,

or if a pest is found which no authorized
treatment is available, the entire grower
lot must be rejected for shipment tothe
United States.

Under the terms for preclearance
inspections, if PPQ inspectors find any
live larva or pupa of Leucoptera, the
inspection unit (lot presented for
inspection) must be rejected for
shipment to the United States. The
inspectors also will reject any additional
fruit from the producing orchard for the
remainder of the shipping season.
Furthermore, if inspectors reject any

. three inspection units in a single season
. because of Leucoptera on fruit

processed by a single packing shed, no
additional fruit from that packing shed
will be accepted for shipment to the

.United States for the remainder of that

shipping season. In the case of other
insect pests referred to in the rule, if a
treatment authorized in the PPQ
Treatment Manual is available, the fruit
will remain eligible for shipment to the
United States only if the entire
inspection unit is treated under the
supervision of a PPQ inspector.
However, if the entire inspection unit is
not treated in this manner, or if a pest is
found for which no authorized treatment
is available, the entire inspection unit
must be rejected for shipment to the
United States.

The rule also contains provisions for

- terminating a preclearance program

with a country if PPQ inspectors
repeatedly have to reject inspection
units because of insect pests. The
conditions under which we would
terminate a preclearance program
because of repeated findings of
Leucoptera are contained in § 319.56-
2r({e)(1); the conditions under which we
would terminate a preclearance program

- because of repeated findings of other

pests are contained in § 319.56-2r(e)(2).
With these penalties, which include
termination of the preclearance program
if necessary, we believe that both the
fruit industries and plant protection
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services of any exporting country will be
highly motivated to comply with the
requirements in our rule.

Two commenters maintained that
France and other European countries
have had problems controlling
Leucoptera and expressed concern
about the difficulties and costs that
growers in the United States could face
if the pest became established here.
Four commenters asserted that we
should not adopt the proposed rule until
an effective treatment or eradication
program is developed for Leucoptera.
No changes have been made based on
these comments. .

In France and other European
countries where Leucoptera is fairly
widespread, an eradication program is

not practicable. The insect is controlled, -

however, by both pesticides and
naturally occuring parasities. In the
United States, any introduction of
Leucoptera would be taken very
seriously, and PPQ would take - .
immediate action to contain and destroy
the pest. Although a specific action plan
has not been prepared, many of the tools
that could be used, such as our
Preparedness for Emergency Pest Action
cadre (a team of specialists), are already
in place in case of any plant pest
emergency. A specific action plan for
Leucoptera could be assembled quickly
based on available knowledge of the
insect, including European data and
experiences on the biology of the insect
and procedures for survey and control.
We also would look to ongoing research,
such as on the development of
pheromones, for new approaches. Once
again, however, we must emphasize that
the risk of Leucoptera becoming
established in.the United States because
of European apples or pears imported
under our rule is extremely low.
Therefore, we do-not anticipate that
growers in the United States will be
confronted with. costs or-other burdens
related to controlling Leucoptera.

One commenter questioned the level
of protection offered by our inspection
protocol, stating: “Rather than meeting
the generaily accepted standard of
Probit-9, the protocol would provide at
best a-95% leve! of confidence that the
U.S. would not be exposed to infestation
of the pear leaf blister moth.” No
changes have been made based on this
comment.

Probit-9 is a generally accepted
standard for effectiveness of treatments,
such as cold treatment or fumigation. It
is a statistical statement of the level of
control the treatments provide, and is
based on experiments confirming the
level of treatment required to kill a
particular pest. However, Probit-9 is not
the standard for inspection protocols.

The commenter also has misstated
what the “95% confidence level”
indicates. Our inspection protocol will
ensure detection of infestations at the 1
percent level (10 infested cartons per .
1,000) with 95 percent confidence. For
reasons we discussed earlier,
infestations at levels low enough to miss
detection would present a negligible risk
of Leucoptera becoming established in
the United States.

Two commenters asserted that our
rule should include precautions to
assure protection from plant diseases.
They specifically mentioned the
following three plant pathogens that do
not occur in the United States: Monilinia
fructigena, Ascochyta pirina, and
Phacidiophsia malorum. No changes
have been made based on these
comments,

Of the three plant pathogens specified
by the commenters, Ascochyta pirina
and Phacidiophsia malorum are mainly
foliage pathogens. They are not known
to attack fruit. Monilinia fructigena is a
brown rot of fruit. It is easily observable
on fruit when present, and, therefore,
would lower the value of any fruit sent
to market. Therefore, most apples or
pears with the disease never leave the
orchard, and any that are missed at that
stage are culled out during normal
packing shed operations. PPQ inspectors
also look for evidence of diseases on
plant products presented for
importation, and would reject any
European apples or pears that showed
symptoms of Monilinia fructigena.

We do not refer to plant diseases in
our rule because the rule is part of a
quarantine that applies specifically to
insect pests. Other regulations prohibit
or restrict the importation of various
plant products because of certain other
pests and diseases. In addition, section
105 of the Federal Plant Pest Act (7
U.S.C. 150ee) provides, among other
things, that the Secretary of Agriculture
may take emergency measures to
prevent the dissemination of any plant
pest, including pathogens, that are new
to or not widely distributed in the
United States.

Two commenters asserted that our
preclearance protocol is unworkable
because the number of countries
covered would stretch PPQ's manpower
and budgetary resources beyond its
capability. No changes have been made
based on these comments.

First of all, the rule provides that
European apples and pears will be
eligible for preclearance inspection in
the exporting country only if the
national plant protection service of that
country has entered into a trust fund
agreement with PPQ for that shipping
season. This agreement requires the

plant protection service to pay in
advance all costs that PPQ estimates it
will incur in providing the preclearance
inspections. These costs will include
administrative expenses incurred in
conducting the inspections; all salaries
(including overtime and the federal
share of employee benefits}); travel
expenses (including per diem expenses);
and all other incidental expenses
incurred by the inspecters in performing
these services. Therefore, performing
preclearance inspections will not be a
financial burden on PPQ.

With regard to available manpower,

" inspectors would be required whether

we inspect the fruit in the exporting
country or in the United States. Iri fact,
preclearance may be a more efficient
use of manpower than inspection in the
United States. The latter, which

§ 319.56-2r(h) of our rule allows for
under certain circumstances, places
additional responsibilities on inspectofs
and, therefore, may require more
inspectors than preclearance in the
exporting country. These additional
responsibilities include (1) ensuring that
each pallet of apples or pears is
completely enclosed in plastic, before it
is offloaded, to prevent the escape of
insects; and (2) supervising the
offloading of the entire shipment of
apples or pears and the movement of the
shipment to an enclosed warehouse.

Also, if multiple European countries
did enter into agreements with PPQ for
preclearance of apple or pears,
inspectors could travel from one country
to the next to perform the work. The
countries eligible for this program are all
reasonably close to one another, and all
the fruit would not be ready for
inspection at the exact same time. In
any event, the availability of inspectors.
is one of the factors PPQ would consider
before entering into any agreement for
preclearance of European apples and
pears. If, for any reason, PPQ
anticipated that sufficient inspectors
would not be available, it would not
enter into the agreement.

Two commenters requested that an
APHIS official sign every phytosanitary
certificate accompanying the apples or
pears. No changes have been made
based on these comments.

Phytosanitary certificates are
internationally recognized documents
issued by most exporting countries of
the world to certify that officials of the
exporting country have inspected the
commodity to be shipped and believe it
to be free of injurious plant pests and
diseases. Under the Plant Quarantine
Act (7 U.S.C. 151 et seq.), this certificate
must be “from the proper official of the
country from which the importation is
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made."” This requirement places the
burden of providing acceptable exports
on officials of an exporting country.
Therefore, APHIS officials cannot sign a
phytosanitary certificate for any foreign
commodity, including apples or pears
from Europe.

In any case, an APHIS signature on
these certificates is unnecessary
because we will not rely on
phytosanitary certificates to ensure that
any apples or pears qualify for
importation. Qur rule provides that
acceptance or rejection of any shipment
of apples or pears must be based on
PPQ inspection of the fruit. Apples or
pears that pass our preclearance
inspection will be accompanlied to the
United States by a PPQ Form 203,
“Foreign Site Certificate of
Preclearance,” and 'this form is signed
by an APHIS official.

One commenter suggested that we
require "'mandatory APHIS involvement
in orchard selection and inspection of
packing sheds."” No changes have been
made based on this comment.

We believe that orchard selection and
packing shed inspections are properly
the responsibility of the national plant
protection service and the fruit industry
of an exporting country, and that our
role should be one of oversight and
review. Orchard selection and packing
shed inspections are for the purpose of
ensuring that apples and pears
presented for PPQ inspection are of a .

phytosantary quality that will make our
" preclearance program operationally
practlcal The PPQ inspection, however,
is the point at which the apples or pears
are determined to be admissable into-
the United States. To reiterate a point
we made earlier, our rule does contain
strong incentives for the national plant
protection service and the fruit industry
of an exporting country to comply with
our protocol for orchard selection and
packing shed inspections. Rejections of
apples or pears because of Leucoptera
will result in rejection of any additional
fruit from the producing orchard and
may result inrejection of additional fruit
from the packing shed that processed
the infested fruit. Finally, if the rejection
rate of apples or pears because of
Leucoptera or other insect pests exceeds
the levels specified in § 319.56-2r(h) of
our rule, the preclearance program will
be terminated.

Two commenters asserted that we
should require labeling and lot stamping
of each carton of apples or pears
presented for shipment to the United
States. No changes have been made
based on these comments. .

The rule requires each carton of
apples or pears presented for inspection
to be identified with the packing shed

where they were processed, as well as
with the producing orchard. This
identification requirement is sufficient to
enable PPQ to trace the fruit should it be
found infested.

The commenters apparently wish
each carton to be stamped in a manner
that would identify it with the lot in
which it is presented for preclearance
inspection (“inspection units"}.

Inspection units consist of a minimum of -

6,000 cartons, usually from more than
one packing shed. The particular cartons
that make up an inspection unit are
selected after the cartons arrive at the
location where PPQ inspection will take
place. This is usually the point from
which qualified inspection units will be
shipped to the United States. Because
each inspection unit consists of a
minimum of 6,000 cartons, it is not
operationally practical for each carton
to be stamped at the time of inspection
in a manner that would identify it with
its inspection unit. Furthermore, because
each inspection unit usually includes
cartons from more than one packing
shed, cartons cannot be identified by
inspection unit at the packing shed.
PPQ's system for selecting inspection

lots and for controlling their disposition

(passed or rejected) after inspection
involves documentation of which
cartons are in each lot, physical
segregation of those cartons from others,
and on-site monitoring. We consider this

system to be acceptable for purposes of -

preventing the introduction of*
unapproved products and for preventing

the reintroduction of previously rejected -

products. Violations of preclearance
procedures would be cause for
terminating the preclearance program.

One commenter suggested mandatory
reinspection of European apples and
pears upon the arrival of the fruit in the
United States and spot checks of the
fruit at ports of arrival after the first
year. No changes have been made based
on this comment.

Because preclearance inspections are

performed by PPQ inspectors, we-do not -

believe it is necessary to require
mandatory reinspection or spot checks’
of the apples or pears. However,

inspectors on duty at ports of arrival are -

responsible for checking edach shipment
that arrives in the United States to-
ensure that the accompanying
paperwork is in order and that the
product presented for importation
appears to be the product identified in
the paperwork. If they find any evidence
of misrepresentation or adulteration of -
the product, they have the right and the

- obligation to inspect the product to

determine whether it meets our
requirements for importation.

Miscellaneous

Our proposed rule required the plant
protection service of an exporting
country to enter into a cooperative
agreement with PPQ. This cooperative

_agreement required the plant protection

service to agree that certain conditions
for importation of apples and pears
would be met before the fruit was
presented for shipment to the United
States. These conditions, set forth in

§ 319.56-2r(c), concern procedures
related to orchard selection and packing
shed inspections. Upon further
consideration, we have determined that

. a cooperative agreement is not

necessary to ensure these conditions are
met. If the required conditions are not
met, the preclearance program in a

- country may be terminated by the

Administrator. -

We have replaced the term “Deputy
Administrator” wherever it appeared in
the proposal with the term
*Administrator” to reflect internal
agency policy and have made minor,
editorial changes for clarity.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in °
conformance with Executive Order
12291, and we have determined that it is
not a “major rule.” Based on information
compiled by the Department, we have
determined that this rule will have an
effect on the economy of less than $100 -
million; will not cause a major increase -
in costs or prices for consumers,
individual industries, federal, state, or
local government agencies, or
geographic regions; and will not cause a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

* Based on interest expressed in
importing apples from Europe, we

- anticipate that approximately 15 million

pounds of apples will be imported from
France during fiscal year 1988. We
expect no apples from other countries

--covered by this rule and no pears. Apple
- production in the United States is

estimated at approximately 8 billion
pounds per year. Although there are
probably many small business entities
in the United States that grow, pack, or-
sell apples, we do not believe this rule .

- will have a significant economic impact
- on them because the volume of French

apples expected to be imported is
relatively low and the French apples

~ would compete equally in the market
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place with U.S.-produced apples. We
believe that importers of French apples

also import a variety of other fruits and -

vegetables and that importations of the
French apples would constitute a small
portion of their total importations.
Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with state and local
officials. (See 7 CFR Part 3015, Subpart
V)

Paperwork Reduction Act

This proposed rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.).

Effective Date

The Administrator, Animal and Plant
Health Inspection Service, has
determined that this rulemaking
proceeding should be expedited by
making it effective upon signature.
Importers in the United States have
expressed interest in importing apples
from France this season, and the
shipping season for those apples has
already begun. Meanwhile, exporters in
France must quickly determine where
their fruit will be marketed. Delaying the
effective date of this rule could cause
substantial economic losses for
importers.

List of Subjects in 7 CFR Part 319

Agricultural commodities, Fruit,
Imports, Plant diseases, Plant pests,
Plants (agriculture), Quarantine,
Transportation.

PART 319—FOREIGN QUARANTINE
NOTICES

Accordingly, we are amending 7 CFR
Part 319 as follows:

1. The authority citation for Part 319
continues to read as follows:

Authority: 7 U.S.C. 150dd, 150ee, 150ff, 151~
167; 7 CFR 2.17, 1.51, and 371.2(c).

2. A new § 319.56-2r is added to read
as follows:

§319.56~2r Administrative instructions
governing the entry of apples and pears
from certain countries in Europe.

(a) Importations allowed. Pursuant to
§ 319.56(c), the Administrator has

. determined that the following fruits may

be imported into the United States in
accordance with this subsection and
other applicable provisions of this
subpart:

(1) Apples from Belgium, Denmark,
France, Great Britain, Italy, The
Netherlands, Northern Ireland, Norway,
Portugal, the Republic of Ireland,
Sweden, Switzerland, and West
Germany;

(2) Pears from Belgium, France, Great
Britain, Italy, The Netherlands, Portugal,
and Spain.

(b) Trust fund agreement. Except as
provided in paragraph (h) of this section,
the apples or pears may be imported
only if the national plant protection
service of the exporting country
(referred to in this subsection as the
plant protection service) has entered
into a trust fund agreement with Plant
Protection and Quarantine (PPQ) for
that shipping season. This agreement
requires the plant protection service to
pay in advance all estimated costs
incurred by PPQ in providing the
preclearance inspections prescribed in
paragraph (d) of this section. These
costs will include administrative
expenses incurred in conducting the
inspection services; and all salaries
(including overtime and the federal
share of employee benefits), travel
expenses (including per diem expenses),
and other incidental expenses incurred
by the inspectors in performing these
services. The agreement requires the
plant protection service to deposit a
certified or cashier's check with the
Animal and Plant Health Inspection
Service (APHIS) for the amount of these
costs, as estimated by PPQ. If the
deposit is not sufficient to meet all costs
incurred by PPQ, the agreement further
requires the plant protection service to
deposit with APHIS a certified or
cashier’s check for the amount of the
remaining costs, as determined by PPQ,
before the inspection will be completed.

(c) Responsibilities of the exporting
country. The apples or pears may be
imported in any single shipping season
only if all of the following conditions are
met:

(1) Officials of the plant protection
service must survey each orchard
producing apples or pears for shipment
to the United States at least two times
between the time of spring blossoming
and harvest. If the officials find any leaf
mines that suggest the presence of
Leucoptera malifoliella in an orchard,
the officials must reject any fruit

harvested from that orchard during that
growing season for shipment to the
United States. If the officials find
evidence in an orchard of any other
plant pest referred to in paragraph (g} of
this section, they must ensure that the
orchard and all other orchards within 1
kilometer of that orchard will be treated
for that pest with a pesticide approved
by the United States Environmental
Protection Agency, in accordance with
label directions and under the direction
of the plant protection service. If the
officials determine that the treatment
program has not been applied as
required or is not controlling the plant
pest in the orchard, they must reject any
fruit harvested from that orchard during
that growing season for shipment to the
United States.

(2) The apples or pears must be
identified with the orchard from which
they are harvested (the producing
orchard) until the fruit arrives in the
United States.

(3) The apples or pears must be
processed and inspected in the
approved packing sheds as follows:

(i) Upon arrival at the packing shed,
the apples or pears must be inspected
for insect pests as follows: For each
grower lot (all fruit delivered for
processing from a single orchard at a
given time}), packing shed technicians
must examine all fruit in one carton on
every third pallet (there are
approximately 42 cartons to a pallet), or
at least 80 apples or pears in every third
bin (if the fruit is not in cartons on
pallets). If they find any live larva or
pupa of Leucoptera malifoliella, they
must reject the entire grower lot for
shipment to the United States, and the
plant protection service must reject for
shipment any additional fruit from the
producing orchard for the remainder of
the shipping season.

(ii) The apples or pears must be
sorted, sized, packed, and otherwise
handled in the packing sheds on grading
and packing lines used solely for fruit
intended for shipment to the United
States, or, if on grading and packing
lines used previously for other fruit, only
after the lines have been washed with
water.

(iii) During packing operations, apples
and pears must be inspected for insect
pests as follows: All fruit in each grower
lot must be inspected at each of two
inspection stations on the packing line
by packing shed technicians. In
addition, one carton from every pallet in
each grower lot must be inspected by
officials of the plant protection service.
If the inspections reveal any live larva
or pupa of Leucoptera malifoliella; the
entire grower lot must be rejected for
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shipment to the United States, and the
plant protection service must reject for
shipment any additional fruit from the
producing orchard for the remainder of
that shipping season. If the inspections
reveal any other insect pest referred to
in paragraph (g) of this section, and a
treatment authorized in the Plant
Protection and Quarantine Treatment
Manual is available, the fruit will
remain eligible for shipment to the
United States if the entire grower lot is
treated for the pest under the
supervision of a PPQ inspector.
However, if the entire grower lot is not
treated in this manner, or if a plant pest
is found for which no treatment
authorized in the Plant Protection and
Quarantine Treatment Manual is
available, the entire grower lot will be
rejected for shipment to the United
States.

(4) Apples or pears that pass
inspection at approved packing sheds
must be presented to PPQ inspectors for
preclearance inspection as prescribed in
paragraph (d) of this section or for
inspection in the United States as
prescribed in paragraph (h) of this
section.

(5) Apples and pears presented for
preclearance inspection must be
identified with the packing shed where
they were processed, as well as with the
producing orchard, and this identity
must be maintained until the apples or
pears arrive in the United States.

(6) Facilities for the preclearance
inspections prescribed in paragraph (d)
of this section must be provided in the
exporting country at a site acceptable to
PPQ.

(7) Any apples or pears rejected for
shipment into the United States may not,
under any circumstance, be presented
again for shipment to the United States.

(d) Preclearance inspection.
Preclearance inspection will be
conducted in the exporting country by
PPQ inspectors. Preclearance inspection
will be conducted for a minimum of
6,000 cartons of apples or pears, which
may represent multiple grower lots from
different packing sheds. The cartons
examined during any given preclearance
inspection will be known as an
inspection unit. Apples or pears in any
inspection unit may be shipped to the
United States only if the inspection unit
passes inspection as follows:

(1) Inspectors will examine, fruit by
fruit, a biometrically designed statistical
sample of 300 cartons drawn from each
inspection unit.

(i) If inspectors find any live larva or
pupa of Leucoptera malifoliella, they
will reject the entire inspection unit for
shipment to the United States. The
inspectors also will reject for shipment

any additional fruit from the producing
orchard for the remainder of the
shipping season. However, other
orchards represented in the rejected
inspection unit will not be affected for
the remainder of the shipping season
because of that rejection. Additionally,
if inspectors reject any three inspection
units in a single shipping season
because of Leucoptera malifoliella on
fruit processed by a single packing shed,
no additional fruit from that packing
shed will be accepted for shipment to
the United States for the remainder of
that shipping season.

(ii) If the inspectors find evidence of
any other plant pest referred to in
paragraph (g) of this section, and a
treatment authorized in the Plant
Protection and Quarantine Treatment
Manual is available, fruit in the
inspection unit will remain eligible for
shipment to the United States if the
entire inspection unit is treated for the
pest under the supervision of a PPQ
inspector. However, if the entire
inspectional unit is not treated in this
manner, or if a plant pest is found for
which no treatment authorized in the
Plant Protection and Quarantine
Treatment Manual is available, the
inspectors will reject the entire
inspection unit for shipment to the
United States. Rejection of an inspection
unit because of pests other than
Leucoptera malifoliella will not be
cause for rejecting additional fruit from
an orchard or packing shed.

(iii) Apples and pears precleared for
shipment to the United States as
prescribed in this paragraph will not be
inspected again in the United States
{except as necessary to ensure that the
fruit has been precleared) unless the
preclearance program with the exporting
country is terminated in accordance
with paragraph (e) of this section. If the
preclearance program is terminated with
any.country, precleared fruit in transit to
the United States at the time of
termination will be spot-checked by
PPQQ inspectors upon arrival in the
United States for evidence of plant pests
referred to in paragraph (g) of this

- section. If any live larva or pupa of

Leucoptera malifoliella is found in any
carton of fruit, inspectors will reject that
carton and all other cartons in that
shipment that are from the same
producing orchard. In addition, the
remaining cartons of fruit in that
shipment will be reinspected as an
inspection unit in accordance with the
preclearance procedures prescribed in
paragraph (d) of this section.

(e) Termination of preclearance
programs. The Administrator may
terminate the preclearance program in a
country if he determines that any of the

conditions specified in paragraph (c) of
this section are not met or because of
pests found during preclearance
inspections. Termination of the
preclearance program will stop
shipments of apples or pears from that
country for the remainder of that
shipping season. Termination of the
preclearance program for findings of
Leucoptera malifoliella in preclearance
inspections in any country will be based
on rates of rejection of inspection units
as follows:

(1) Termination because of findings of
Leucoptera malifoliella. The pre-
clearance program will be terminated
with a country when, in one shipping
season, inspection units are rejected
because of Leucoptera malifoliella as
follows:

(i} 5 inspection units in sequence
among inspection units 1-20, or a total
of 8 or more of the inspection units 1-20;

(ii) 5 inspection units in sequence
among inspection units 21-40, or a total
of 10 or more of the inspection units 1~
40;

(iii) 5 inspection units in sequence
among inspection units 41-60, or a total
of 12 or more of the inspection units 1~
60;

(iv) 5 inspection units in sequence
among inspection units 61-80, or a total
of 14 or more of the inspection units 1-
80;

(v) 5 inspection units in sequence
among inspection units 81-100, or a total
of 16 or more of the inspection units 1-
100;

{vi) 5 inspection units in sequence
among inspection units 101-120, or a
total of 18 or more of the inspection
units 1-120.

(Sequence can be continued in
increments of 20 inspection units by
increasing the number of rejected
inspection units by 2.)

(2) Termination because of findings of
other plant pests. The preclearance
program will be terminated with a
country when, in one shipping season,
inspection units are rejected because of
other ingect pests as follows:

(i) 10 or more of the inspection units
1-20;

(ii) 15 or more of the inspection units
1-40;

(iii) 20 or more of the inspection units
1-60;

(iv) 25 or more of the inspection units
1-80; :

(v) 30 or more of the inspection units
1-100; or -

(vi) 35 or more of the inspection units

. 1-120.

(Sequence can be continued in
increments of 20 inspection units by
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increasing the number of rejected
inspection units by 5.)

(f) Cold treatment. In addition to all
other requirements of this section,
apples or pears may be imported into
the United States from France, Italy,
Portugal, or Spain only if the fruit is cold
treated for the Mediterranean fruit fly in
accordance with § 319.56-2d of this
subpart.

(g) Plant pests, authonzed treatments..
(1) Apples from Belgium, Denmark,
France, Great Britain, Italy, the
Netherlands, Northern Ireland, Norway,
Portugal, the Republic of Ireland,
Sweden, Switzerland, and West
Germany; and pears from Belgium,

. France, Great Britain, Italy, the
Netherlands, Portugal, and Spain may
be imported into the United States only
if they are found free of the following
pests or, if an authorized treatment is

_ available, they are treated for the pest
under the supervision of a PPQ
inspector: and the pear leaf blister moth
" (Leucoptera malifolielia (O.G.
Costa)(Lyonetiidae)), the plum frunt
moth (Cydia funebrana
(Treitschke)(Tortricidae)), the summer
fruit tortrix moth (Adoxoyphyes orana
(Fischer von Rosslertamm)(Tortricidae)),
a leaf roller (Argyrotaenia puichellana
(Haworth) (Tortricidae)), and other
insect pests that do not exist in the

United States or that are not w1despread
in the United States. -

(2) Authorized treatments are listed in
_- the Plant Protection and Quarantine
Treatment Manual. The Plant Protection
~ and Quarantine Treatment Manual is
incorporated by reference. For the full
identification of this standard, see
§ 300.1 of this chapter, “Materials
incorporated by reference.”

(h) Inspection in the United States.
Notwithstanding provisions to the
contrary in paragraphs (c) and (d) of this
section, the Administrator may allow
apples or pears imported under this
section to be inspected at a port of
arrival in the United States, in lieu of a
preclearance inspection, under the
following conditions:

(1) The Administrator has determined
that inspection can be accomplished at
the port of arrival without increasing the
risk of introducing insect pests into the
United States;

(2) Each pallet of apples or pears must.
be completely enclosed in plastic, to . .
prevent the escape of insects, before it.is
offloaded at the port of arrival; .

{3) The entire shipment of apples or
pears must be offloaded and moved to
an enclosed warehouse, where adequate
inspection facilities are available, under
the supervision of PPQ inspectors.

. (4) The Administrator must determine
that a sufficient number of inspectors

are available at the port of arrival to -
perform the services required.

{5) The method of inspection will be
the same as prescribed in paragraph (d)
of this section for preclearance
inspections.

Done in Washington, DC, this 2nd day of
December 1987,

James W. Glosser,

Acting Administrator, Animal and Plan[
Health Inspection Service.

|[FR Doc. 87-27969 Filed 12-2-87; 12:31 pm)
BILLING CODE 3410-34-M

" Agricultural Marketing Service

7 CFR Part 907
{Navel Orange Reg. 662]

Navel Oranges Grown in Arizona and
Designated Part of California;
Limitation of Handling

AGENCY: Agricultural Marketmg Service,.

USDA.
ACTION: Final rule.

SUMMARY: Regulation 662 establishes
the quantity of California-Arizona navel
oranges that may be shipped to market
during the period December 4 through
December 10, 1987. Such action is
needed to balance the supply of fresh
navel oranges with the demarid for such
oranges during the period specified due
to the marketing situation confronting
the orange industry.

EFFECTIVE DATE: Regulation 662

(§ 907.962) is effective for the period
December 4 through December 10, 1987.
FOR FURTHER INFORMATION CONTACT:
Raymond C. Martin, Section Head,
Volume Control Programs, Marketing
Order Administration Branch, F&V,
AMS, USDA, Room 2528-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 447-5120.
SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing -
Order 907 (7 CFR Part 907), as amended,
regulating the handling of navel oranges
grown in Arizona and designated part of

California. This order is effective under

the Agricultural Marketing Agreement.’
Act of 1937, as amended. hereinafter
referred to as the Act. .

This final rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a ""non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of the

use of volume regulations on small
entities as well as larger ones.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the

‘Act, and rules issued thereunder, are

unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 123 handlers
of California-Arizona navel oranges
subject to regulation under the navel
orange marketing order, and
approximately 4,065 producers in
California and Arizona. Small -
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual gross revenues for the
last three years of less than $100,000,
and small agricultural service firms are
defined as those whose gross annual
receipts are less than $3,500,000. The
great majority of handlers and
producers of California-Arizona navel
oranges may be classified as small
entities.

This action is consistent with the
marketing policy for 1987-88 adopted by
the Navel Orange Administrative

- Committee (Committee). The Committee

met publicly on December 1, 1987, in Los

- Angeles, California, to consider the

current and prospective conditions of
supply and demand and recommended
by an 8 to 3 vote, a quantity of navel
oranges deemed advisable to be
handled during the specified week. The
Commitiee reports that the market for
navel oranges is stabilizing.

Based on consideration of supply and
market conditions, and the evaluation of
alternatives to the implementation of
prorate regulations, the' Administrator of

- the AMS has determined that this final
- rule will not have a significant economic

impact on a substantial number of small -
entities.

Pursuant to-5 U.S.C. 553, it is further
found that it is impracticable,

-unnecessary, and contrary to the public

interest to give preliminary notice and
engage in further public procedure with
respect to this action and that good
cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
because of insufficient time between the

" date when information became

available upon which this regulation is
based and the effective date necessary
to effectuate the declared purposes of

the Act. Interested persons were given
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an opportunity to submit information
and views on the regulation at an open
meeting. To effectuate the declared
purposes of the Act, it is necessary to
mabke this regulatory provision effective
as specified, and handlers have been
apprised of such provision and the
effective time.

List of Subjects in 7 CFR Part 997

Marketing agreements and orders,
California, Arizona, Oranges (navel).

For the reasons set forth in the
preamble, 7 CFR part 907 is amended as
follows:

PART 907—{AMENDED]

1. The authority citation for 7 CFR
Part 807 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 807.962 is added to read as
follows: o

§907.962 Navel Orange Regulation 662.
The quantity of navel oranges grown
in California and Arizona which may be

handled during the period December 4,

1987, through December 10, 1987, is
established as follows:
(a) District 1: 1,840,000 cartans;
(b) District 2: Unlimited cartons;
(c) District 3: 120,000 cartons;
(d) District 4: 40,000 cartons.

Dated: December 2, 1987.
Robert C. Keeney,

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.

[FR Doc. 87-26023 Filed 12-3-87; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 910

{Lemon Reg. 590]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: Regulation 590 establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market at
325,000 cartons during the period
December 6 through December 12, 1987.
Such action is needed to balance the
supply of fresh lemons with market
demand for the period specified, due to
the marketing situation confronting the
lemon industry. =~

EFFECTIVE DATE: Regulation 590

(§ 910.890) is effective for the period
December 6 through December 12, 1987.
FOR FURTHER INFORMATION CONTACT:
Raymond C. Martin, Section Head,

Volume Control Programs, Marketing
Order Administration Branch, F&V,
AMS, USDA, Room 2523, South Building,
P.O. Box 96456, Washington, DC 20090~
6456; telephone: (202) 447-5697.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act {RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory action to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities
acting on their own behalf. Thus, both
statutes have small entity orientation
and compatibility.

This regulation is issued under
Marketing Order No. 910, as amended (7
CFR Part 910) regulating the handling of
lemons grown in California and Arizona.
The order is effective under the
Agricultural Marketing Agreement Act
(the “Act”, 7 U.S.C. 601-674), as
amended. This action is based upon the
recommendation and information
submitted by the Lemon Administrative
Committee and upon other available
information. It is found that this action
will tend to effectuate the declared
policy of the Act.

This regulation is consistent with the
marketing policy for 1987-88. The
committee met publicly on December 1,
1987, in Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
recommended, by an 11 to 1 vote, a
quantity of lemons deemed advisable to
be handled during the specified week.
The committee reports that the demand
for lemons is good.

Pursuant to 5 U.S.C. 553, it is further
found that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice, and
engage in further public procedure with
respect to this action and that good
cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register

_because of insufficient time between the

date when information became
available upon which this regulation is

based and the effective date necessary
to effectuate the declared purposes of
the Act. Interested persons were given
an opportunity to submit information
and views on the regulation at an open
meeting. It is necessary, in order to
effectuate the declared purposes of the
Act, to make these regulatory provisions
effective as specified, and handlers have
been apprised of such provisions and
the effective time.

List of Subjects in 7 CFR Part 910

Marketing agreements and orders,
California, Arizona, Lemons.

For the reasons set forth in the
preamble, 7 CFR Part 910 is amended as
follows:

PART 910—LEMONS GROWN IN
CALIFORNIA AND ARIZONA

1. The authority citation for 7 CFR

. Part 910 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended: 7 U.5.C. 601-674.

2. Section 910.890 is added to read as
follows: -

§910.890_ Lemon Regulation 590.

The quantity of lemons grown in
California and Arizona which may be
handled during the period December 6
through December 12, 1987, is
established at 325,000 cartons.

Dated: December 2, 1987.

Robert C. Keeney,

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.

|FR Doc. 87-28022 Filed 12-3-87; 8:45 am)
BILLING CODE 3410-02-M

DEPARTMENT OF THE TREASURY
Comptroller of the Currency .

12 CFR Part 4

[Docket 87-13)

Description of Office, Procedures,
Public Information '

AGENCY: Comptroller of the Currency,
Treasury.

ACTION: Final rule.

suMMARY: The Office of the Comptroller
of the Currency (Office) has completed
the realignment of the major functions of
the Washington Office. Also, Office
address changes have been made in
several of the districts. The final rule
defines the current Washington
supervisory and management positions,
and lists the current addresses of the
district offices.
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EFFECTIVE DATE: December 4, 1987.

FOR FURTHER INFORMATION CONTACT:
Ferne Fishman Rubin, Attorney, Legal
Advisory Services Division, (202) 447-
1880, Office of the Comptroller of the
Currency, 490 L’Enfant Plaza East, SW.,
Washington, DC, 20219.
-SUPPLEMENTARY INFORMATION: A
reorganization of the Washington Office
staff has been implemented. The major
changes instituted by the reorganization
- include the creation of a Senior Deputy
Comptroller for Bank Supervision Policy
and a Senior Deputy Comptroller for
Bank Supervision Operations; the
-incorporation of all functions involving
-industry, financial and economic
research and planning into one
department under the new Deputy
Comptroller of Economic Analysis and
Strategic Planning; and the
consolidation of all administrative
functions under the Senior Deputy
Comptroller for Administration. In
addition, the addresses of most district
offices have been changed.

Notice and Comment

" The Office has determined that notice
and comment are unnecessary under 5
u.S.C. 553(b)[3](A) since this final rule
pertains to rules of agency organization
and procedure

Reason for Immediate Effechve Date

This final rule informs the public
about a change in office organization
that has already occurred. Confusion
could result if the proper titles and
addresses are not employed
immediately.

Regulatory Flexibility Act

A Regulatory Flexibility Analysis is
required only for rules issued for notice
and comment. Because this final rule
pertains to office organization and is
therefore exempt from notice and
comment procedures, no Regulatory

" Flexibility Analysis will be prepared.

Executive Order 12291

. Section 1{a)(3) of Executive Order
12291 exempts from coverage
regulations related to agency

organization, management, or personnel.

Since this final rule is so classified, no
Regulatory Impact Analysis is required.

List of Subjects in 12 CFR Part 4

National Banks, Organization and
Functions (government agencies), Public
information, Official forms, District
offices, Field offices, Procedures,
Delegation.

For the reasons given in the preamble,
Part 4 of Chapter I, Title 12 of the Code
of Federal Regulations is amended as
follows:

PART 4—DESCRIPTION OF OFFICE,
PROCEDURES, PUBLIC INFORMATION

1. The authority citation for Part 4
continues to read as follows:

Authority: 12 U.S.C. 1 ef seq., 5 U.S.C. 552,
unless otherwise noted.

2. In Part 4, § 4.1a is amended by
revising paragraphs (a), (b)(1), (2), (3)

.introductory text and (3){vii) to read as

follows:

§4.1a Central and field organization;
delegations.

(a) Central Office—(1) Comptroller of
the Currency. The Comptroller of the -
Currency, as head of the Office of the
Comptroller of the Currency, is the chief
regulatory officer for national banks and
federally licensed branches and
agencies of foreign banks. The -
Comptroller is responsible for directing
the development, execution, and review
of all Office programs and fiinctions.
The Comptroller is appointed by the
President, by and with the advice and
consent of the Senate, for a term of 5
years. The Comptroller's office is
located at 490 L'Enfant Plaza East, SW.,
Washington, DC 20219. The Comptroller
is assisted by the following officials who
perform such duties as the Comptroller
may prescribe in addition to the
responsibilities set forth below.

(2) Senior Deputy Comptroller for -
Legislative and Public Affairs. The - -
Senior Deputy Comptroller for
Legislative and Public Affairs directs
and coordinates external
communications with banks and
banking organizations, Congress, the
public, news media, bank customers and
nonbank financial industry groups. In
addition, the Senior Deputy Comptroller
oversees the internal communications

-program and the Community-

Development Corporation program. The
Director of Banking Relations, the
Director of Communications, the
Director of Customer and Industry
Affairs and the Director of
Congressional Liaison are supervised by
the Senior Deputy Comptroller for
Legislative and Public. Affairs.

(3) Senior Deputy Comptroller for
Bank Supervision Policy. The Senior
Deputy Comptroller for Bank .-
Supervision Policy formulates,
implements and monitors supervisory -
and compliance policies and procedures;
conducts analyses of international
banking issues; formulates rehabilitative
solutions for troubled and failing banks;
and coordinates the Office's supervisory
systems and information activities. The
Senior Deputy Comptroller for Bank
Supervision Policy also coordinates the
Comptroller’s responsibilities as a
member of the Board of Directors of the

Federal Deposit Insurance Corporation.
The Deputy Comptroller for Special
Supervision, the Deputy Comptroller for
Supervisory Systems, the Chief National
Bank Examiner; the Deputy Comptroller-
for Compliance and the Deputy
Comptroller for International Relations
and Financial Evaluation are supervised
by the Senior Deputy Comptroller for
Bank Supervision Policy.

(4) Senior Deputy Comptroller for
Bank Supervision Operations. The
Senior Deputy Comptroller for Bank
Supervision Operations formulates,
implements and monitors a broad range
of policies and procedures relevant to
the effectiveness and efficiency of the
Office's six district offices and the
Multinational Banking Department. The
District Deputy Comptrollers and the
Deputy Comptroller for Multinational
Banking are supervised by the Senior
Deputy Comptroller for Bank
Supervision Operations.

(5) Senior Deputy Comptroller for
Corporate and Economic Programs. The .
Senior Deputy Comptroller for

- Corporate and Economic Programs

advises the Comptroller on policy
matters, develops and implements
‘programs relevant to the corporate

"activities and strategic planning’

components of the Office, conducts
economic research and financial
analyses, and is the primary

_ decisionmaker responsible for national

bank charter and merger applications
and other national bank applications
relating to corporate activities. The

* Deputy Comptroller for Bank

Organization and Structure and the
Deputy Comptroller for Economic
Analysis and Strategic Planning are
supervised by the Senior Deputy .
Comptroller for Corporate and Economic
Programs.

(6) Senior Deputy Comptroller for
Administration. The Senior Deputy
Comptroller for Administration is
responsible for the efficient
administrative functioning of the district -
and Washington offices, which includes
coordinating resource management, and
directing all activities relating to
information systems and technology, all-
external audit liaison activities, and the
equal opportunity program. The Deputy

- Comptroller for Resource Management

and the Deputy Comptroller for Systems
and Financial Management are
supervised by the:Senior Deputy
Comptroller for Administration.

(7) Chief Counsel. The Chief Counsel
serves as the chief legal officer for the
Office and is responsibile for advising
the Comptroller on all legal matters
concerning the functions, activities, and
operations of the Office and of all
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national banks. The Chief Counsel is
head of the Washington Law
Department and supervises the District
Counsel in each of the six district
offices. The Deputy Chief Counsel
(Operations) and Deputy Chief-Counsel
(Policy) are supervised by the Chief
Counsel.

(8) Special Adviser to the .
Comptroller. The Special Adviser
provides the Comptroller with advice
and assistance on banking matters and
policy issues, including the long-range
implications of new developments and
trends in the banking and financial
industries. The Special Advisor also
represents the Comptroller at key
business and industry leader meetings.

(9) Special Assistance. The Special .
Assistants report directly.to the
Comptroller and provide administrative,
liaison, and technical support for the.
Comptroller and the executive
management of the Office.

{10) Deputy Comptroller for Special - -

Supervision. The Deputy Comptroller for
Special Supervision has managerial -
- responsibility for programs dealing with -
banks which require special supervisory
attention. The Deputy Comptroller for -
Special Supervision also formulates - . - -
alternative solutions forthe: - . . ..
rehabilitation of troubled and failmg
banks, and works with-Congress and
- other federal regulators to 1mplement
_ these solutions. . o
(11) Deputy Comptroller for

Supervisory Systems. The.Deputy: - .

. Comptroller for Super\usory Systems E

oversees the design, development, -

enhancement, and maintenance of

_ supervisory | information systems and..

“information activities; coordinates. and
promotes the development of analytical:: .
techmques using advanced technology.
and fosters confidence in supervisory
processes and information througha- ..
quality 1mprovement process. c

(12) Chief National Bank, Examiner. -

The Chief National Bank Examiner -

_formulates, implements and momtors
supervisory policies, programs and . ‘

projects; keeps Washington and dlstnct ,

office staffs advised of current bank:
supervisory policy and issues; oversees
- the banking industry’s use of computer
_.technology; and coordinates activities -
relating to. the establishment of -
accounting principles and reporting
practices for national banks.

(13). Deputy Comptroller for
Compliance: The Deputy Comptroller for
Compliance manages the formulation, -
implementation and monitoring of the-
Office’s compliance program, and
oversees all compliance-related-
activities including trust, consumer and
investment securities activities.

(14) Deputy Comptroller for
International Relations and Financial .
Evaluation. The Deputy Comptroller for
International Relations and Financial
Evaluation oversees the development of
the Office’s international relationships
and communication networks, and
research on policies, regulation and
legislation pertaining to international
activities of national banks. The Deputy
Comptroller for International Relations
and Financial Evaluation also provides
advice and recommendations in the

international area to the Office’s sénior -

management, Treasury and other
government agencies.

(15) Deputy Comptroller for
Multinational Banking. The Deputy
Comptroller for Multinational Banking
has managerial responsibility for -
programs dealing with multinational

. bank activities, including responsibility

for international and multinational bank
examinations. The Deputy Comptroller
for Multinational Bankmg also directs
all superyisory activities in the nation’s
largest national banks and foreign banks
with Federal licenses, and coordinates
“the analysrs of a-wide varlety of

- corporate proposals:

(16) Deputy Comptrol'ler for Bank

Ozgamzatlon and Structure, The Deputy
: .Comptroller for Bank Organization and
* Striicture establishes and implements

. ‘policies affecting corporate activities of

national banks, and reviews requests

C from individiials'and' banks to engage in-

bﬂnkmg activities.. L

17y Deputy Comptroller. for Economzc' ,
. " Analysis and'Strategic Planning. The ~

" Deputy Comptroller for Economic

. Analysis and Strategic Planning - - .

“"analyzes and monitors the national- -
bariking system. coordinates the

strategtc and operations planning

“activitiés of the Office;and analyzes - :

major policy issues and-presents -

" recommendations via studies; brlefmgs '

and congressional testimony.

'(18) Deputy Comptroller for Resource
' Management. The Deputy Comptroller™

for Resource Management directs the-

‘implementation-of policies and - ~
« procedures for the functions of human -

resources, training and development,
operations analysis, equal-employment -
programs, and administrative services. -
*. (19) Deputy Comptroller for Systems

“- - and Financial Management. The Deputy
. Comptroller for Systems and Financial -

Management coordinates the Office's-
information systems.program, the -
development and administration of data,

and all financial management activities.

(20} Deputy Chief Counsel
{Operations).-The Deputy Chief Counsel
(Operations) is responsible for the
Litigation, the Enforcement and

. Compliance, and the Securities and

Corporate Practices Divisions of the
Office's Law Department.

(21) Deputy Chief Counsel (Policy).
The Deputy Chief Counsel (Policy) is
responsible for'the Legal Advisory
Services, and the Legislative and
Regulatory Analysis Divisions of the
Office’s Law Department, as well as the

District Counsels.

{b) Field organization. (1) Six district
offices cover the United States, Puerto
Rico, the Virgin Islands, Guam and the
Northern Mariana Islands. The office

‘address and the geographical

composition of each district follows:"

District and area within

Office address

Alaska, Anzorta Cahtomta,

Colorado, Guam, Hawaii,

daho. Montana, Nevada,

" Northern: Mariana  is-

iands, Oregon, 'Washing-

ton, Wyomlng Utah!
Central: -

Iinois, lnd;ana, Kentucky |

Mnchlgan Omo Wiscon-
sin, . i

_Soutfvwestern .
Arkansas. Loulslana New.

="+ Mexico, | Ok.lahoma.
Texas

Soulheastem 8
"Alabama,- Flonda Gebrgta
Mcsgssu)pl North Caroli-

* na, ‘South Caroiina, Ten-.| .
nessee, Vcrgmra Wesl_ .

" Virginia.”
Midwestern: ¢ - .
lowa, -Kansds; ' Mrnnesota.-
Missoun, = - Nebraska.
- North” Dakota, - --South™}

Dakota. .

X 7520| H

district
. Northeastern: A :
Connecticut, Delaware, | Comptrotler of the Currency,

District of Columbia, 1211"Avenue' 6f the Ameri-
Maine, Maryland, Massa- cas, Suite 4250, New York,
chusetts, ‘New Hamp- | . NY 10036. - .
shire, New Jersey, New, 4
York, *'Pennsylvania, o
Puerto  Rico, Rhode
Island, .. Vermont, Virgin
islands.

. Western:

Comptroller of the Currency,
' 50 ‘Fremont' Street.” Suite
3800, San Francisco, - CA:

98105 T i

5

2700 440 .South LaSalIe .
. §l,!9_9‘< Chicago, L 60605:

Comptroller of the .Currency, - -
". 1600 tincoin Plaza, 500 N. -
Akard . Street "Dallas TX

Comptro!lar ol the Currency
Marquis Ond Tower," Suite -
1600, 245- ‘Peachtrep Center.. - .
Avenue, NE Attanla. GA*
30303 ;

Comptrotter of the Cmrency .
2345 Grénd Avénue, Suite
700; Kansas: City, - MO -
64108. .

I

(2) Twerity-three field offices located-
in financial centers throughout the” *
country support bank supervxsory

' responsibilities of the districts. -

(3) Each dlstnct office is headed by
two senior exécutives, a Deputy

" Comptroller and a Dlstnct "
"Admmlstretor o

In addition, the office” structure ;

.,<.

includes a District Counsel and "’ .
Directors for Admlmstratlon. Bank
Supervrsnon. and Analysis. U

Tk * * *

(vii) The F-ield Offic‘e Di.rector.

*
‘
b

although not in the district office, works
closely with district directors,
supervises field examiners assigned to
the relevant geographical area,
coordinates other supervisory functions,
and serves as liaison between bankers,
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examiners, and the District
Administrator.

Dated: November 24, 1987,
Robert L. Clarke,
Comptroller of the Currency.
(FR Doc. 87-27888 Filed 12-3-87; 8:45 am]
BILLING CODE 4810-33-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14CFRPart39

[Docket No. 76-CE~32-AD; Amdt. 39-5794]

Airworthiness Directives; Beech 99
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment revises
Airworthiness Directive (AD) 77-05-
01R2, Amendment 39-4237, applicable to
certain serial numbers of the Beech 99
Series airplanes, by adding a reference
to the Aerocon California Service Letter
dated May 25, 1976, which is essential to
the spar strap inspections required by
paragraph (V)(A)(1) of the AD. In
addition, this revision corrects a
previous error of including the phrase
“or later approved revisions" in
reference to the Service Instructions
listed in the AD.

DATES: Effective Date: December 8,
1987.

Compliance: As prescribed in the
body of the AD.
ADDRESSES: Beechcraft Service
Instructions 0388-018, Rev. VI or Rev.
VII, may be obtained from Beech
Aircraft Corporation, Commercial
Service, Department 52, P.O. Box 85,
Wichita, Kansas 67201; Telephone (316)
681-9111. Aerocon California, Inc.
Engineering Order No. E.O. B-9975-2,
dated November 14, 1975, and Service
Letter dated May 25, 1976, may be
obtained from Western Aircraft
Maintenance, 4444 Aeronca Street,
Boise, Idaho 83705. This information
may be examined at the Rules Docket,
Office of the Regional Counsel, FAA,

Room 1558, 601 East 12th Street, Kansas
City, Missouri 64106.

FOR FURTHER INFORMATION CONTACT:
Don Campbell, Aerospace Engineer,
Airframe Branch, ACE-120W, Wichita
Aircraft Certification Office (ACO), 1601
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209;
Telephone (316) 946—4409.
SUPPLEMENTARY INFORMATION:

- Airworthiness Directive (AD) 77-05—

01R2, Amendment 39-4237 {468 FR 52090;
October 26, 1981) applicable to certain
serial numbers of Beech 99 Series
airplanes, requires irigpection of wing
main spar lower cap and associated
structure for fatigue cracking, and limits
the safe life of this structure. Revision 1
to the AD removed the safe life limit if a
spar strap is installed per Supplemental
Type Certificate (STC) SA1178CE,
provided the strap be removed
periodically and the structure and strap
be inspected per the AD. Revision 2
exempted airplanes which have Beech
Kit 99-4023-1S (Superspar) installed.
Proper inspection of the strap must
include a check for strap tensile preload
as described in Aerocon California
Service Letter dated May 25, 1976.
Subsequent to the issuance of this AD,
and Revisions 1 and 2, it was discovered
that no reference to strap tensioning
was included in the AD.

Therefore, the FAA is revising AD 77~
05-OIR2 by specifying spar strap tension
checks per the applicable STC
maintenance information. In addition,
the phrase “or later approved revisions”
is being deleted from the AD. The latest
service information is correctly
referenced in the AD.

This amendment clarifies a rule that,
if misunderstood or incorrectly applied,
could result in loss of the aircraft.
Therefore, notice and public procedure
hereon are unnecessary, contrary to the
public interest, and good cause exists
for making this amendment effective in
less than 30 days.

The FAA has determined that this
regulation is an emergency regulation
that is not major under Section 8 of
Executive Order 12291. It is
impracticable for the agency to follow
the procedure of Order 12291 with
respect to this rule since the rule must

be issued immediately to correct an
unsafe condition in aircraft.

It has been further determined that
this document involves an emergency
regulation under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979). If this action is
subsequently determined to involve a .
significant regulation, a final regulatory
evaluation or analysis, as appropriate,
will be prepared and placed in the
regulatory docket (otherwise, an
evaluation is not required). A copy of it,
when filed, may be gbtained by
contacting the Rules Docket under the
caption "ADDRESSES" at the location
identified.

List of Subjects in 14 CFR Part 39

Air transporation, Aviation safety,
Aircraft, Safety

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviatign Administration
amends § 39.13 of Part 39 of the FAR as -
follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L. 97449,
January 12, 1983}); and 14 CFR 11.89.

§39.13 [Amended]

2. By revising and reissuing AD 77-05-
01R2, Amendment 39-4237 (46 FR 52090;
October 26, 1981), as follows:

Beech: Applies to Model 99 (Serial Numbers
U-1 through U—49 and U-51 through U-
164) series airplanes with 3,000 or more
hours' time in service except those
airplanes which have Beech Wing
Modification Kit No. 99-4023-1S
installed:

Compliance: Required as indicated in
accordance with the compliance tables set
forth in this AD or as otherwise specified
herein, unless already accomplished. To
detect any cracking of the wing front spar
lower cap, other wing panel front spar carry-
through structural components, wing
remaining structure or STC SA1178CE wing
straps, accomplish the following:

I. Front spar lower cap inspection
requirements:
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TABLE 1.—~COMPLIANCE TIMES

Inspection times

Lower spar cap, total time

in service e —_ . : Interval for repetitive
Initial inspection in accordance with this AD inspections
0-2,999..... None .| None
3,000-7,500 .......ccoovririrrrmieannns Within 100 hours’ time in service after accumulation of 3,000 hours time in service or | Each 500 hours (X-ray in-
within 600 hours’ time in service after last comparable inspection in accordance cluded).

7,500-Up to 10,000 hours
or to spar cap life limit
time extension.

with AD 75-27-10.
Within 600 hours’ time in service after last comparable inspection in accordance with
AD 75-27-10.

Each 300 hours except X-
ray at 600 hour intervals.

A. Inspect, at time intervals noted in Table
1 above, the structural components set forth
in Part I of Beechcraft Service Instructions
0388-018, Rev. VI or Rev. VII, and
summarized below, using those visual, dye
penetrant, eddy current and x-ray methods of
inspection set forth in Part I of said service
instructions:

1. The right and left lower forward inboard
and outboard wing attachment fittings;

2. The lower forward wing fitting-to-spar
attachment area and the edges of the forward

and aft flanges on the lower forward spar cap
in the center section, outboard of each main
gear wheel well;

3. The lower forward spar cap in each main
gear wheel well;

4. The lower surface of the lower forward
spar cap in the nacelle inboard of each main
gear wheel well;

5. The four % e-inch brazier head rivets on
the lower side of the spar cap in the nacelle
inboard of each main gear wheel well;

TABLE 2.—COMPLIANCE TIME

6. The lower surface of the lower forward
spar cap between each nacelle and the
fuselage; and

7. The four Jo-bolt holes in the forward
flange of the lower forward spar cap inboard
of each nacelle in the area of the wing root
rib.

II. Wing carry-through components
inspection requirements:

Inspection times

Aircraft total time in service

Initial inspection in accordance with this AD

Interval for repetitive inspections

0-2,999

INONB ...ttt e e stes e s s essessssessssensesansesessssssaseosssaesasssontanennenesssas

3,000-7,500

7,501-and on

Within 100 hours’ time in service after the accumutation of 3,000
hours’ time in service or within 600 hours’ time in service after
the last comparable inspection in accordance with AD 75-27-10.

Within 600 hours' time in service after the last comparable inspec-
tion in accordance with AD 75-27-10.

None.
Each 500 hours.

Each 300 hours thereafter.

A. Inspect, at time intervals noted in Table
2 above, using visual methods, the structural
components set forth in Paragraph o. of Part [
of Beechcraft Service Instructions 0388-018,

Rev. VI or Rev. VII, and summarized below:

1. The fuselage center line skin in the area
between the forward and aft center section
spars, and

TABLE 3.—COMPLIANCE TIMES

2. The two fuselage formers aft of the
forward center section spar.

I1I. Wing remaining structure mspectlon
requirements:

Aircraft total time in service

Inspection times

Initial inspection in accordance with this AD

Interval for repetitive inspections

0-9,999

None

10,000-17,500

17,501 and on

Within 600 hours’ time in service after the effective date of this AD
or at attainment of life limit of original spar cap. These times
apply regardless of whether STC SA1178CE is or is not installed.

Within 400 hours' time in service after the effective date of this AD,
or at attainment of life limit of original spar cap. These times

. apply regardless of whether STC SA1178CE is oris not installed.

None.
Each 500 hours.

Each 300 hours  thereafter for
aircraft that did not have life
limit. extensions granted.

Each 500 hours for the first
7,500 ‘hours beyond the ex-

- tended lifé of the spar and
‘then at 300 “hour intervals
thereafter for .aircraft that had
life limit extensions granted. -
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A. Inspect, at time intervals noted in Table
3 above, using visual and dye pentrant
methods of inspection, the structural
components set forth in Part Ill of Beechcraft
Service Instructions 0388-018, Rev. VI or Rev.
VII, and summarized below:

1. Lower fuselage skin at attachment to the
forward spar;

2. Lower skin of each nacelle;

3. Center section skin under the top fairing
and around the upper attach flange in each
nacelle;

4. Upper flange of keel assembly doubler at
the outboard side of each wheel well where
the keel attaches to the main spar;

5. Dimpled skin attach holes on the forward
side of the main spar at four Jo-bolts, left and
right, and at all rivets between the fuselage
and each nacelle;

6. Top skin attachment to the aft spar;

7. Lower aft spar cap and skin;

8. Lower strap on front spar at left and
right wing stations 68.5;

8. Three stringers nearest the fuselage
centerline between spars;

10. Frames and angle clips of the center
wing/fuselage at fuselage stations 188, 197,
and 207;

11. Four upper forward and eight aft wing-
to-center section fittings;

12. Outer wing upper and lower forward
spar cap and hinge; and

13. Aft spar and ribs near inboard flaps.

IV. Wing front spar lower cap replacement
requirements:

A. On all airplanes, except those having
front spar lower cap straps installed in
accordance with STC SA1178CE, (1) upon
accumulation of 10,000 hours’ front spar
lower cap time in service or {2) 10,000 hours’
time in service after replacing the front spar
lower cap and associated components in
accordance with Paragraph VI and (3) at
10,000 hours' time in service intervals
thereafter, or at the attainment of service life
extensions granted prior to January 7, 1976,
replace the structural components set forth in
Part II of Beechcraft Service Instructions
0388-018, Rev. VI or Rev. VII, and
summarized below:

1. Lower cap of the front spar, with
attachment fitting, in each outer wing panel,
and

2. Lower cap of the front spar, with left and
right attachment fittings, in the center section.

V. Wing inspection requirements for
airplanes having front spar lower cap straps

installed per STC SA1178CE:

* A. (Front spar lower cap and STC straps):

Within 1,000 hours' time in service after
installation of above noted STC straps (if
front spar lower cap had 1,000 or more hours’
time in service at time of strap installation)
and thereafter at intervals not to exceed 1,000
hours' time in service or within 2,000 hours'
time in service after installation of above
noted STC straps (if front spar lower caps
had 999 or less hours’ time in service at time
of strap installation) and thereafter at
intervals not to exceed 2,000 hours' time in
service:

1. Remove and inspect STC SA1178CE
straps in accordance with Aerocon
California, Inc. Engineering Order No. E.O. B~
9975-2, dated November 14, 1975, and adjust
the strap tension (preload) per Aerocon

California Service Letter dated May 25, 1978,
and

2. Inspect wing front spar lower cap and
associated components in accordance with
Paragraph I and Items 5 and 8 of Paragraph
1tf of this AD.

B. (Wing carry-through components):

Inspect wing carry-through components at
the time intervals specified in and per the
requirements of Paragraph II of this AD.

C. {(Wing remaining structure}:

Inspect wing remaining structure at the
time interval specified and per the
requirements of Paragraph III of this AD
except that compliance is not required with
respect to ftems 5, 8 and that portion of ltem
12 which refers to the lower spar cap and
hinge as specified in said Paragraph IIL

VL If a crack or loose fastener is found
during any inspection required by this AD,
prior to further flight, accomplish the repair
or replacement specified by the applicable
portion of Beechcraft Service Instruction
0388-018, Rev. VI or Rev. VII, or in
accordance with Aerocon California, Inc.

.Engineering Order No. E.O. B-9975-2 dated -

November 14, 1975.

VIL Aircraft maintenance record entries
must be made and notification in writing sent
to the Manager, Wichita Aircraft
Certification Office, FAA, 1801 Airport Road,
Room 100, Wichita, Kansas 67209, stating the
location and length of any cracks found
during inspections required by this AD and
also the total time in service of the
component at the time the crack was
discovered. Reports may be submitted by
letter or through M or D or MRR procedures.
(Reporting approved by the Office of
Management and Budget under OMB No.
2120-0056.)

VIIL. Within two (2) days after each x-ray
inspection, send the radiographs by most
rapid means for review and comment to
Beech Aircraft Corporation, Wichita, Kansas
87201.

IX. The eddy current inspections required
by this AD must be performed by personnel
who have received training and are qualified
in the operation of eddy current equipment
and this equipment must be calibrated using
a specimen obtained from the-manufacturer
which simulates cracking of the spar cap. The
replacement of critical parts such as the spar
caps and wing attach fittings required by this
AD must be performed by personnel or
facilities properly equipped and certificated
to perform such repairs. . ]

X. Aircraft may be flown in accordance
with FAR 21.197 to a base where this AD can
be accomplished.

XI. The inspection intervals set forth in
Tables 1, 2 and 3 and elsewhere in this AD
may be adjusted up as much as 25 hours
where required to fit users maintenance
cycles if authorized by local FAA Flight
Standards Inspectors.

XIL Life limit time extensions, for wing
front spar lower cap and associated fittings,
(also called components) granted in writing
prior to January 7, 1976, apply only to those
components that were in the aircraft when
the time extension was granted and do not
apply to new components installed after the
extended life limits are attained.

XIII. Equivalent methods of compliance
with this AD, if used, must be approved by

the Manager, Wichita Aircraft Certification
Office, FAA, 1801 Airport Road, Room 100,
Wichita, Kansas 67209; Telephone (316) 946—
4400.

_ All persons affected by this directive
may obtain copies of the documents
referred to herein upon request to Beech
Aircraft Corporation, Commercial
Service, Department 52, Wichita, Kansas
67201-0085, or Western Aircraft
Maintenance, 4444 Aeronca Street,
Boise, Idaho 83705, or examined at FAA,
Office of the Regional Counsel, Room
1558, 601 East 12th Street, Kansas City,

‘Missouri 64108.

This AD supersedes AD 75-27-10
{Amendment 39-2484).

Amendment 39-2843 became effective
April 7, 1977.

Amendment 39-3357 became effective
November 17, 1978.

Amendment 394237 became effective
October 13, 1981.

This amendment revises AD 77-05-
O1R2, Amendment 39-4237.

This amendment becomes effective
December 8, 1987.

Issued in Kansas City, Missouri, on
November 23, 19887.
Paul K. Bohr,
Director, Central Region.
{FR Doc. 87-27838 Filed 12-3-87; 8:45 am}
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 87-NM-95-AD; Amdt. 39-5798]

Airworthiness Directives; British
Aerospace Model H.S. 748 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Model H.S. 748 series
airplanes, which requires a visual
inspection of certain bearings in the
rudder spring tab, flap torque shaft
assemblies, and flap interference roller,
and repair, if necessary. This
amendment is prompted by a report that
bearings in these installations may be
improperly retained. This condition, if
not corrected, could lead to excessive
wear and/or loss of function of the
affected systems.

EFFECTIVE DATE: January 25, 1988.
ADDRESSES: The applicable service
information may be obtained from
British Aerospace, Librarian for Service
Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041. This information may be
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examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Ms. Judy Golder, Standardization
Branch, Seattle Aircraft Certification
Office, ANM-113; telephone (206) 431~
1967. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part-39 of the Federal
Aviation Regulations to include an
airworthiness directive, applicable to
British Aerospace Model H.S. 748 series
airplanes, which requires visual
inspection for looseness of certain
bearings (held in place by bearing
retention rings) installed in the rudder
spring tab, flap torque shaft assemblies,
and flap interference roller, and repair,
if necessary, was published in the
Federal Register on August 20, 1987 (52
FR 31410).

Interested parties have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received in response to
the proposal.

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

It is estimated that 2 airplanes of 1.S.
registry will be affected by this AD, that
it will take approximately 2 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of this AD
to U.S. operators is estimated to be $160.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic effect on a substantial number
of small entities, because of the minimal
cost of compliance per airplane ($80). A
final evaluation has been prepared for
this regulation and has been placed in
the docket.

List of Subjects in 14 CFR Part 33
Aviation safety, Aircraft.

Adoption of the Amendment

Accordingly, pursuant to the authority .

delegated to me by the Administrator,

the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§ 39.13 [Amended]

2. By adding the following new
airworthiness directive:

British Aerospace: Applies to all Model
H.S. 748 series airplanes, as listed in the BAe
Service Bulletin 27/110, dated November
1986, certificated in any category.
Compliance is required within 60 days after
the effective date of this AD unless
previously accomplished.

To prevent interference caused by loose
bearings, accomplish the following:

A. Inspect the bearing installations of the
rudder spring tab, flap torque shaft
assemblies, and flap interference roller in
accordance with BAe Service Bulletin 27/110,
dated November 1986. Any bearing
installation found to be loose must be
repaired prior to further flight, in accordance
with the BAe service bulletin.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of inspections and/or
modifications required by this AD.

All persons affected by this propasal
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to British Aerospace, Librarian
for Service Bulletins, P.O. Box 17414,
Dulles International Airport,
Washington, DC 20041. These
documents may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or at the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

The amendment becomes effective
January 25, 1988.

Issued in Seattle, Washington, on
November 27, 1987.

Wayne ]. Barlow,
Director, Northwest Mountain Region.

[FR Doc. 87-27840 Filed 12-3-87; 8:45 am|
BILLING CODE 4910-13-M

' 14 CFR Part 39

{Docket No. 87-NM-103-AD; Amdt. 39~
5799}

Airworthiness Directives; British
Aerospace Model H.S. 748 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive {AD),
applicable to all British Aerospace
Model H.S. 748 series airplanes with.
Modification 1472 incorporated, but
without Modification 7513 incorporated,
which requires replacement of certain
nose landing gear jack support bracket
bearing cap attachment studs. This
amendment is prompted by reports of
incidents where the nose landing gear
has malfunctioned due to the failure of
the nose landing gear jack support
bracket bearing cap attachment studs.
This condition, if not corrected, could
result in the inability to lower or lock
down the nose gear for landing.

EFFECTIVE DATE: January 25, 1988.

ADDRESSES: The applicable service
information may be obtained from
British Aerospace, Librarian for Service
Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041, This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Henry A. Jenkins, Systems and
Equipment Branch, ANM-130S;
telephone (206) 431-1946. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive which requires
inspection and replacement of nose
landing gear jack support bracket
bearing cap attachment studs on certain
British Aerospace Model H.S. 748
airplanes, was published in the Federal
Register on September 10, 1987 (52 FR.
34227).

Interested parties have been afforded
an opportunity to participate in the
making of this amendment. No .
comments were received in response to
the NPRM.

Paragraph F. of the final rule has been
revised to require the concurrence of the
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FAA Principal Maintenance Inspector in
requests by operators for use of

- alternate means of compliance. The-
FAA has determined that this change
will not increase the economic burden
on any operator, nor will it increase the
scope of the AD.

After careful review of the available
data, the FAA has determined that air
safety and public interest require the
adoption of the rule with the change
discussed above. )

It is estimated that 3 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 0.2 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of this AD
on U.S. operators is estimated to be $24.

. For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic effect on a substantial number
of small entities, because of the minimal
cost per airplane ($8). A final evaluation
- has been prepared for this regulation
and has been placed in the docket.

List of Subjects in 14 CFR Part 39
_Aviation safety, Aircraft.
Adoption of the Amendment

"Accordingly, pursuant to. the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation 39 continues
~ toread as follows:

Authority: 48 U.S.C. 1354(a}, 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

British. Aerospace: Applies to all Model H.S.
748 series airplanes with Modification
1472 incorporated, but without
Modification 7513 incorporated,

certificated in any category. Compliance

required as indicated, unless previously
accomplished.

To prevent inability to lower or lock down
the nose gear for landing, accomplish the
following:

A. Prior to the accumulation of 7,000
landings or within the next 90 days after the
. effective date of this AD, whichever occurs
later, replace nose landing gear jack support

bracket bearing cap attachment studs, Part
Number 2¢D13248, in accordance with British
Aerospace Alert Service Bulletin A53/53 -
Revision 1, dated May 1987.

B. Replacement studs must, in turn, be

replaced prior to accumulation of 7,000
landings.

C. Until studs exceeding a life of 7,000
landings have been replaced, nose landing
gear jack support structure must be inspected
prior to each day’s first flight to ensure each
stud and bearing cap are secure and correctly
fitted in accordance with British Aerospace
Alert Service Bulletin A53/53, Revision 1,
dated May 1987,

D. On assemblies where the bearing caps
or studs are found loose, all four bearing cap
attachment studs must be replaced before the
next flight, in accordance with British
Aerospace Alert Service Bulletin A53/53,
Revision 1, dated May 1987.

E. Incorporation of Modification 7513, as
described in British Aerospace Alert Service.
Bulletin A53/53, Revision 1, dated May 1987,
constitutes terminating action for
requirements of paragraphs A, B,, C., and D.,
above. .

* F. An alternate means of compliance or

adjustment of the compliance time, which
provides an acceptable level of safety and
which has the concurrence of an FAA
Prinicipal Maintenance Inspector, may be
used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

G. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of inspections and/or
modifications required by this AD.

All persons affected by this directive
who have not already received the
appropriate service information from the
manufacturer may obtain copies upon
request to British Aerospace, Librarian
for Service Bulletins, P.O, Box 17414,
Dulles International Airport,

Washington, DC 20041. This information

may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or at the Seattle Aircraft

Certification Office, 8010 East Marginal

Way South, Seattle, Washingten.
This amendment becomes effective .. .

January 25, 1988.

Issued in Seattle, Washington on
November 27, 1987. .

Wayne ]. Barlow,

. Director, Northwest Mountain Regmn
- [FR Doc. 87-27841 Filed 12-3-87; 8:45 am]

BILLING CODE 4910-13-M " -

14 CFR Part 39

(Docket No. 87-NM-75-AD; Amdt. 39-5797) -

Airworthiness Directives; Fokker
Model F27 Series Airplanes

AGENCY: Federal Aviation “ -
Administration (FAA), DOT.

ACTION: Final rule.

suMmmAaRyY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Fokker Model F27
series airplanes, which requires
modification of the rudder trim tab. This
amendment is prompted by reports of
rudder trim tab flutter. This condition, if
not corrected, could result in loss of the
trim tab and damage to the rudder.

'EFFECTIVE DATE: January 25, 1988.

ADDRESSES: The applicable service
information may be obtained from
Fokker Aircraft USA, Inc., 1199 N.
Fairfax Street, Alexandria, Virginia .
22314. This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Ms. Judy Golder, Standardization
Branch, ANM-113; telephone (206) 431-
1967. Mailing address: FAA, Northwest
Mountain Region, 17800 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive, which requires
modification of the rudder trim tab to
prevent flutter on certain Fokker Model

. F27 series airplanes, was published in

the Federal Register on July 10, 1987 (52

FR 26022). That action was prompted by

several reports of rudder trim tab flutter,
which could result in the loss of the trim
tab and damage to the rudder.
_Interested parties have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the

-single comment received.

- The commenter stated that he had not
experienced any flutter problems, and

. -questioned the need for an AD. The

commenter also pointed out that the -
service difficulty program has cited no

+-... reports of flutter from January 1, 1987,

through August 1, 1987. No U.S.
operator, to the commenter's knowledge, -
has experienced rudder flutter, and the

.manufacturer has stated the existing

rudder tab is flutter free if its integrity is
maintained in accordance with present
maintenance recommendations. The
commenter proposed a mandatory
repetitive inspection, in lieu of the
modification, to assure tab integrity. The
FAA does not concur with the comment
that an AD is not necessary. The FAA

- has determined that the AD is justified

because non-U.S. operators have
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experienced seven instances of flutter;
while U.S. operators have not
experienced a flufter problem, the
potential for such a problem still exists.
The repetitive inspection program
recommended by the commenter may be
submitted for consideration as an
alternate means of compliance as stated
in Paragraph B. of this AD.

After careful review of the available
data, including the comments discussed
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

It is estimated that 38 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 80 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. The cost of
parts is estimated at $1600 per airplane.
Based on these figures, the total cost
impact of this AD on U.S. operators is
estimated to be $182,400.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979] and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic effect on a substantial number
of small entities because of the minimal
cost of compliance per airplane ($4800).
A final evaluation has been prepared for
this regulation and has been placed in
the docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft. ‘
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39 to
read as follows:

Authority: 49 U.S.C. 1354(a}, 1421 and 1423;
49 U.S.C. 108(g) {Revised Pub. L. 97449,
January 12, 1983 and 14 CFR 11.89.

§ 39.13 [Amended]

2. By adding the following new
airworthiness directive:

Fokker B.V.: Applies to Fokker Model F27
series airplanes. serial numbers 10102
through 10684, 10686, 10687, 10689 through
10692, certificated in any category.
Compliance required within one year
after the effective date of this AD, unless
previously accomplished.

To prevent flutter of rudder trim tab,
accomplish the following:

A. Modify the rudder trim tab in
accordance with Part 2, Accomplishment
Instructions, of Fokker Service Bulletin No.
F27/55-62, dated August 18, 1986, or Revision
1, dated April 15, 1987,

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

C. Spectat flight permits may be issued in
accordance with FAR 21.197 and 21.199 te.
operate airplanes to a hase for the
accomplishment of the modifications required
by this AD.

All persons affected by this directive
who have not already received the
appropriate service document from the
manufacturer may obtain copies upon
request to Fokker Aircraft USA, Inc.,
1199 N. Fairfax Street, Alexandria,
Virginia 22314. This document may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office,

9010 East Marginal Way South, Seattle, -

Washington.

This amendment becomes effective
January 25, 1988.

Issued in Seattle, Washington, on
November 27, 1987.
Wayne J. Barlow,
Director, Northwest Mountain Region.
[FR Doc. 87-27843 Filed 12-3-87; 8:45 am]
BILLING CODE 4810-13-M

14 CFR Part 39
[Docket No. 87-ASW-50; Amdt. 39-5786] -

Airworthiness Directives;
Messerschmitt-Bolkow-Blohm Models
BO-105 and BK-117, All Series; Bell
Helicopter Textron, Inc., Model 222, All
Series; and Aerospatiale Model AS-
355, All Series; Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
_ACTION: Final rule.

SUMMARY: This action publishes in the
Federal Register and makes effective as
to all persons an amendment adopting a
new airworthiness directive (AD] which
was previously made effective as to all
known U.S. owners and operators of
certain Messerschmitt-Bolkow-Blohm
(MBB) Model BO-105, all series, with
STC No. SH479GL installed; MBB Model
BK-117, all serfes, with STC No.
SH185350 installed; Bell Helicopter
Textron Inc., Model 222, all series, with
STC No. 187950 installed; and
Aerospatiale Model AS-355, all series,
with STC No. SH673GL installed, by
individual priority letter AD. This AD
requires the removat of engine.

compartment labels. This AD is needed
to prevent ingestion of the labels by the
engine which could result in complete
loss of engine power.

DATES: Effective Date: December
18, 1987, as to all persons except those
persons to whom it was made '
immediately effective by priority letter
AD 87-19-01, issued September 8, 1987,
which contained this amendment.
Compliance: Required before further
flight after the effective date of this AD,
unless already accomplished.

ADDRESSES: Service Bulletin No. 081987,
dated August 19, 1987, may be obtained
from Facet Enterprises, Inc., 8439 Triad
Drive, Greensboro, NC 274609.

A copy of the Service Bulletin is
contained in the Rules Docket, Federal
Aviation Administration, Southwest
Region, Office of the Regional Counsel,
4400 Blue Mound Road, Fort Worth,
Texas.

FOR FURTHER INFORMATION CONTACT.
Jerry C. Robinette, Aerospace Engineer,
Propulsion Branch, ACE-140A, Atlanta
Aircraft Certification Office, Federal
Aviation Administration, Central
Region, 1669 Phoenix Parkway, Suite
210C, Atlanta, Georgia 30349; telephone
(404) 991-3810.

SUPPLEMENTARY INFORMATION: On
September 8, 1987, priority letter AD 87—
19-01 was issued and made effective
immediately to-all known U.S. owners
and operators of certain MBB Model
BO-105 and BK~117, all series; Bell
Helicopter Textron, Inc., Model 222, all
series; and Aerospatiale Model AS-355,
all series; helicopters. The AD requires
the removal of an advisory label which
can become debonded from the
airframe. AD action was.necessary to
prevent ingestion of the label by an
engine.

Since it was found that immediate
corrective action was required, notice
and public procedure thereon were
impracticable and contrary to public
interest, and good cause existed to make
this AD effective immediately by
individual priority letter AD, issued
September 8, 1987, to all known U.S.
owners and operators of certain MBB
Model BO-105 and BK-117, all series;
Bell Helicopter Textran, Inc., Model 222,
all series; and Aerospatiale Model AS-
355, all series; helicopters. These
conditions still exist, and the AD is
hereby published in the Federal Register
ag an.amendment to § 39.13 of Part 39 of
the Federal Aviation Regulations (FAR}
to make it effective as to all persons.

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
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impracticable for the agency to follow -
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
{44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwige, an evaluation or analysis is
‘not required). A copy of it, when filed,
may be obtained by contacting the -
person identified under the caption “FOR
FURTHER INFORMATION CONTACT.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration (FAA) amends § 39.13 of
Part 39 of the Federal Aviation
Regulations (FAR} as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

-1. The authority citation for Part 39
continues to read as-follows: -

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S:C. 108(g) {Revised, Pub. L. 97449,
January 12, 1983); 14 CFR 11.89.

§39.13 [Amended]

2, By adding the following new
airworthiness directive (AD):

Messerschmitt-Bolkow-Blohm (MBB), Bell
Helicopter Textron, Inc., and
Aerospatiale: Applies to all MBB 80—105.
all series, with STC No. SH479GL
installed; MBB Model BK~117, all series,
with STC No. SH1853S0 installed; Bell
Model 222, all series, with STC No.
SH1879S0 installed; Aerospatiale Model
AS-355, all series, with STC No.
SH673GL installed.

Compliance is required before further
flight, unless already accomplished.

To prevent the ingestion of the labels
(Facet P/N's 1741120 and 1741120-01) by the
engines, accomplish the following:

(a) Gain access to the engine compartment
where the labels are located.

{(b) Remove the labels (Facet P/N's 1741120
and 1741120-01) from the airframe using
methyl ethy! ketone (MEK) and a single-edge
razor. _

(c) Clean area where label was installed.

(d) Make appropriate logbook entry
showing compliance with this AD.

fe) An alternative method of compliance
which provides an equivalent level of safety
may be used when approved by the Manager,
FAA Atlanta Aircraft Certification Office,

1669 Phoenix Parkway, Suite 210C, Atlanta,
Georgia 30349.

{f).Aircraft may be ferried in accordance
with the provisions of FAR 21.197 and FAR
21.199 to a base where the AD can be
accomplished.

Note.—1. The mformahon on the labels
repeats information which is provided in the
Rotorcraft Flight Manual Supplement.

2. Facet Service Bulletin No. 081987,
dated August 19, 1987, refers to this
subject.

This amendment becomes effechve
December 18, 1987, as to all persons
except those persons to whom it was
made immediately effective by priority
letter AD 87-19-01, issued September 8,
1987, which contained this amendment.

Issued in Fort Worth, Texas, on November
19, 1987.

Don P. Watson,

Acting Director, Southwest Region.

[FR Doc. 87-27839 Filed 12-3-87; 8:45 am)
BILLING CODE 4910-13-M . '

COMMODITY FUTURES TRADING
COMMISSION -

17CFR Part 1

Fees for Rule Enlorcement and
Financial Reviews

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule and final schedule of
fees.

SUMMARY: The Commission recently
proposed a revision to its method of
calculating annual fees for rule
eniforcement, sales practice and
financial reviews of exchanges. 52 FR-
28284 (July 29, 1987). The fees would be
set at 65% of the actual average cost of
reviewing each exchange over a three-
year period. The Commission is now
adopting the proposed formula and 1987
fee schedule in final form as proposed.
EFFECTIVE DATE: February 2, 1988.

FOR FURTHER INFORMATION CONTACT:
Gerry Smith, Office of the Executive
Director, Commodity Futures Trading
Commission, 2033 K Street, NW.,
Washington, DC 20581. Telephone (202)
254-6090. .

SUPPLEMENTARY INFORMATION:

1. Introduction
The Futures Trading Act of 1982 (Pub.

L. 97-444, 96 Stat. 2294, 2326, January 11,

1983) amended section 26 of the Futures
Trading Act of the 1978 (7 U.S.C. 16a) to
add specific authority for the
Commission—

to promulgate, after notice and opportunity

for hearing, a schedule of appropriate fees to .

be charged for services rendered and
activities and functions performed by the
Commission in.conjunction with its
administration and enforcement of the
Commodity Exchange Act: Provided, That the
fees for'any specified service or activity or
function shall not exceed the actual cost
thereof to the Commission

" The Conference Report accompanying
the legislation (H.R. Rep. No. 964, 97th
Cong. 2d Sess. 57 {1982}) states that “the
conferees intend that the fee schedule
addressed by the Congress be strictly
limited to Commission activities directly
related to” eight enumerated
Commission functions including

“contract market and registered futures
association rule enforcement reviews
and financial reviews:”

On January 8, 1985, the Commission
promulgated a final schedule of fees for
contract market and rule enforcement
reviews. 50 FR 928. Under this schedule,
the fee for each exchange was based on
both the trading volume of the exchange
and the number of contracts traded on
the exchange during the preceding three
fiscal years. The Commission
prospectively estimated that both of

' these factors had a direct effect on the

amount of time Commission staff spent
conducting reviews of each exchange. 49
FR 22827, 22828 (June 1, 1984).

On July 29, 1987, the Commission
published a proposed revision to the
formula and a proposed schedule of fees

for FY 1987 based on this new formula. -

51 FR 28284. Under the proposed
formula and exchange's annual fee will
be 65% of the actual average cost of
reviewing that exchange over a three-

. year period, rounded to the nearest

multiple of $100. _

The Commission proposed this
revision in order to insure that it will
consistently recover 65% of its actual
cost of reviewing each exchange. Under
the existing fee schedule, the
Commission's total recovery of its actual
review costs through fees paid by the
exchanges was falling significantly each
year. In FY 1985, the Commission
recovered 69% of its actual review costs.
In FY 1986 the Commission received 64%
of its costs, and in FY 1987, under the
previous fee schedule, the Commission
would have received only 53% of its
costs,

The previous fee schedule also
resulted in the exchanges paying
different precentages of the actual cost
of Commission review. The revised fee
schedule will guarantee that each
exchange's fee represents the same
percentage of the actual cost to the
Commission of reviewing that exchange.
As a result, the review fees will operate
like the Commission’s other service fees,
which are also based on actual costs.
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The new method of calculating fees
will produce a narrower range of fee
changes. The Commission incurs certain
costs in reviewing any exchange,
regardless of its size. Although these
costs increase as the size of the
exchange increases, they do not do so in
a linear manner. The new method of
calculating fees reflects this “‘base level”
by tying fees to actual costs and, as a
result, the fees charged different sized
exchanges under the new method of
calculating fees will vary from one
exchange to another to a lesser extent
than under the current system.

One commenter supported the
proposal, but recommended that the
Commission consider a four-year rather
than a three-year average in order to
minimize year-to-year fluctuations in the
fee. The Commission has decided to
retain the three- -year average at this
time. However, it is not necessarily
opposed to considering a four-year
average in the future.

Another commenter supported the
Commission's proposed use of actual
costs, but expressed concern about the .
possibility of unchecked future
escalation of fees and suggested that a
.cap on fees be established. The
Commission believes that by limiting
fees to 65% of acutal costs, it has

established a reasonable limitation on

fees. The 85% level was intended to
maintain a level of collection'closer to -
what was originally achieved uiider the

distributing fees more equitably based
- on the actual cost of reviewing each. .,
_-exchange. It is likely that the actual

_costs of review will rige as the” '~
Commission’s personnel and overhead -
_ costs increase. Therefore, it can'be

expected that the fee for rule .
enforcement, sales practlce and -
financial rewew will rise in subsequent
years. :

A third commenter opposed the. -

Commission’s proposal. This comimenter -

and the $econd commenter both - .
expressed concern about the effect of.
these fees on the ability of domestic
markets to-compete with foreign =
exchanges, partly because the exchange
will pass any increase in fees on to
market users. The Commission does not
believe that the change in the method of
calculating rule enforcement review fees
will have an impact on intérnational
competition. There is little evidence that
fees have an effect on the volume of
trading. Since NFA fees and CFTC.
service fees were imposed in 1983, the

85%.
The third commenter also asserted

that the proposed fee schedule would - -

motivate exchanges to merge in order to

volume of tradmg has increased by over .

avoid the cost of review. The
Commission has not seen any evidence
that existing NFA or CFTC fees have
been the cause of mergers, nor does it
believe that the fees proposed are large
enough to create an incentive for
merger.

The same commenter also contends
that the new formula will have a
“chilling effect” on the review process
because the new formula does not use
the *neutral” factor of volume as the
basis-for the calculation. The commenter
suggests that by using actual costs as a

. basis for the fee, the CFTC will

discourage the exchange from
conducting complex investigations of
possible violations of exchange rules,
from engaging in dialogue with CFTC
staff during a review and from
challenging CFTC's conclusions in the
final stages of a review because of the
time consumed by each of those
activities, The Commission disagrees
with this assessment. In general, the

-Cemmission does not believe that the

level of fees that would be imposed on
exchanges reasonably could be
expected to be a determinant of

.exchange self-regulatory activities as

contended by the commenter. Moreover,
an exchange's failure to conduct

complex investigations can result in -
more rather than less Commission.
resources bemg devoted to review of an
exchange s affirmative compliance "t ™

* program than if an exchange does °
old formula (69%) while at the same time :

conduct-such mvesngatlons For

‘example, it ihay be necessary for the )
*..Gommission to conduct more frequent

reviews supplemented by increased"
inforrial oversight to assure that an
exchange fulfills its self-regulatory )

" responsibilities.

_The third commenter. further questlons -

- whether the newformula would be °
. 'based on readily available, verlflable o
- information:-In response; the =~ - -~ :
..Commission will-obtain actual costs, : -

which are the basis of the revised

formula, from the Budgét Account Code- .-

(BAC) system’print-outs of the hours’
logged by CFTC staff on review of each
exchange, along with a calculation of - -
associated costs based on the actual
salaries of those employees. These
figures are verifiable as are the figures .
used in the calculation of overhead costs

- derived from the Commission’s-

accounting system.

The same commenter also makes
reference to the variability in the ,
number of hours expended on reviews.

. While in the past the staff audited some

exchanges less frequently than others, -
as a matter of practice, a report usually )
is issued on.each exchange every two "~
years. In order-to operate on this-
schedule, the rule enforcement review

one exchange, spanning FY 1985.and FY '

and sales practice audit staff undertake
an audit every two years, while the
financial audit staff visit an exchange
more frequently to conduct different
segments of a review.

This commenter also pointed out that,
in two instances, actual costs were
divided evenly between three New York
exchanges. In FY 1984 an equal cost of
$3,088 was charged to Comex, the
Coffee, Sugar and Cocoa Exchange and
the New York Cotton Exchange. In FY
1985 an equal cost of $15,532 was
charged to the Coffee, Sugar and Cocoa
Exchange, the New York Mercantile
Exchange and the New York Cotton
Exchange. The total costs'were divided
evenly between the exchanges because
actual costs of auditing the exchanges
were erroneously recorded under a
single budget code (22400) rather than
under separate codes for each exchange"
The Commission has decided to remove
these costs from its calculations. as the.
commenter suggests. Therefore, the fees
for Comex; the Coffee, Sugar and Cocoa
Exchange, the New York Cotton. =
Exchange, and the New York Mercantile

-Exchange have been reduced in the final .

schedule of fees. .
The Commission has concluded that it
is appropriate to include the charge the

. commenter referstoasa’ market

surveillance™ fee. In con]unctlon with”

rule enforcement reviews conducted by .
 the staff of the Division of Trading and .
-Markets, the staff of the Division of

Economic Analysns periodically assists. -
in the review of exchange market ., |
surverllance programs. Generally. in
these instances, the Division of
Economic Analysis staff uses the; ' .
Division.of Trading and Markets’ BAC
codes, but in the courge of.areview.of

1986, the New York Division of.

. Economic Analysis staff used their own-
.- code. Becauge. the time recorded by the
. Economic-Analysis staff under the-code

was a legitimate part of a rule
enforcement review, the Commission

. has included these costs in the total cost

of the rule enforcement review of: the

_exchange involved.

- The commenter suggests alternahve

fee calculations based on varying ratios

between volume and actual cost. i+,

.Volume has not proven to.be an

accurate measure of the costs to the

- government of conducting rule + -

enforcement and financial reviews. Each

.of the alternatives offered by the. .. .. -.:- "
commenter would result in several
_exchanges paying more than actual

costs, a result which the Commission

has concluded would be inappropriate. -
- Finally, this commenter requested that

the Commission hold'd hearing on the
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proposed service fees. The commenter
cited section 26(c) of the Futures
Trading Act of 1978 as authority for this
request. In pertinent part section 26(c)
provides that:

Nothing in this section shall limit the
authority of the Commission to promulgate,
after notice and opportunity for hearing, a
schedule of appropriate fees to be charged for
services rendered and activities and
functions performed by the Commission in
conjunction with its administration and
enforcement of the Commodity Exchange Act

o

Where, as here, a statute provides
that an agency may promulgate
regulations after “notice and
opportunity for a hearing,” the hearing
may consist of a notice and comment
procedure, and need not be an oral or
“trial-type” hearing. See United States v.
Florida East Coast Railway Co., 410 U.S.
224, 235-38 {1973). Under the
Administrative Procedure Act, trial-type
hearings are required only if the
relevant statute directs that the agency
make its decision after a hearing “on the
record.” See id.; see also Farmer's Union
Central Exchange, Inc. v. Federal
Energy Regulatory Commission, 734
F.2d 1486, 1499 n.39 (D.C. Cir. 1984);
Pacific Coast European Conference v.
United States, 350 F.2d 197, 205 {9th Cir.
1965). Section 26(c) does not require that
the Commission hold a hearing “on the
record” when it promulgates fee
schedules. Consequently, the notice and
comment procedure provided by the
Commission constitutes a legally
sufficient hearing under the statute.
Therefore, the Commission is denying
the commenter's request for an oral
hearing.

The Commission has therefore
determined to adopt the rule amendment
as proposed. The computation of the FY
1987 fee under the revised rule follows.

II. Computation of Fees for FY 1987

Under the final rule, fees are
calculated by first extracting personnel
costs recorded by staff for rule
enforcement and financial reviews from
the Budget Account Code {BAC) system
for a three-year period, in this case FY
1984, FY 1985 and FY 1986. The
Commission then adds an overhead
factor for benefits, including retirement,
insurance and leave, based on a
government-wide standard, and an
overhead factor for general and
administrative costs, such as space,
equipment and utilities. The overhead
figure is derived by computing the
percentage of Commission
appropriations spent on these non-
personnel items.

As noted in the Federal Register
release on the proposed rule, the
Commission applied a total overhead
factor of 45% to costs incurred through

FY 1984. Subsequently, the overhead
factor was changed in accordance with
OMB Circular A-76. This change in the
overhead factor resulted in calculations
of 98% overhead for FY 1985 and 104%
overhead for FY 1986. Minor fluctuations
in overhead are expected from year to
year as there are changes in '
government-wide benefits and in the
percentage of Commission
appropriations applied to non-personnel
costs.

Once the total personnel costs for
reviewing each exchange and overhead
costs were determined, the costs for FY
1984, FY 1985 and FY 1986 were
averaged to calculate the average
annual cost of reviewing each exchange
over the three-year period. That figure
was then multiplied by 65% and rounded
to the nearest multiple of $100 to arrive
at the FY 1987 fee for that exchange.

The FY 1987 fee for each exchange
follows. The fee is due 60 days after
publication of this notice.

Actual | Fy 1987
oS | fee under
Fy 1984- | Proposed
Fy 1986 | "M
Chicago Board of
Trade ! coreecrvenrennn $166,592 | $108,300
Chicago Mercantile :
Exchange.......cccoe.. 153,828 | 100,000
Commodity
Exchange, Inc.........| 75,440 49,000
Coffee, Sugar &
Cocoa Exchange...... 47,016 30,600
New York Mercantile
Exchange .........coou.. 74,318 48,300
New York Cotton .
Exchange.........cceuun. 68,703 44,700
Kansas City Board of
Trade ....coocveesesneninns 43,017 28,000
New York Futures
Exchange........coeeenns 55,243 35,900
Minneapolis Grain
Exchange.................. 30,820 20,000
Philadelphia Board of
R [ YO 2,034 1,300
Amex Commodities
COrP. eceirreereirenrenns 4,399 2,900
Total.eiienne 721,410 469,000
(65%)

' The Chicago Board of Trade, the MidA-
merica Exchange and the Chicago Rice and
Cotton Exchange are combined solely for the
purpose of determining the rule enforcement
review fee.

1L Regulatory Flexibility Act

The changes proposed in this release
affect contract markets (also referred to
as “exchanges™). The Commission has
previously determined that contract
markets are not ‘'small entities” for
purposes of the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq., 47 FR 18618
(April 30, 1982). Therefore, the
requirements of the Regulatory

Flexibility Act do not apply to contract
markets. Accordingly, the Chairman, on
behalf of the Commission, certifies that
the fees proposed herein do not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 17 CFR Part 1

Contract market rule reviews,
Contract market financial reviews, Fees.

For the reasons set out in the
preamble, Title 17, Part 1, Appendix B, is
amended as set forth below.

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1 is
revised to read as follows:

Authority: 7 U.5.C. 2, 2a, 4, 4a, 6, 6a, 6b, 6c,
6d, 6e, 6f, Bg, 6h, 6i, 6j, 6k, 61, 6m, 6n, 6o, 7, 7a,
7b, 8, 9, 12, 12a, 12¢, 13a, 13a-1, 16, 16a, 19, 21
and 24-unless otherwise noted.

2. Paragraph (b) of Appendix B is
revised to read as follows:

Appendix B—Fees for Contract Market

- Rule Enforcement Reviews and

Financial Reviews

* * * * *

(b) The Commission shall compute the
annual fee for each board of trade by
computing the actual average annual
cost to the Commission of conducting
rule enforcement and financial reviews
of that board of trade over the preceding
three fiscal years, then multiplying that
amount by 65% and rounding to the
nearest multiple of $100.

* -« * * *

Issued in Washington, DC, on December 1,
1987, by the Commission.

Jean A. Webb,
Secretary of the Commission.

[FR Doc. 87-27878 Filed 12-3-87; 8:45 am)
BILLING CODE 6351-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271

(Docket Nos. GP87-69-000, GP87-66-000,
GP87-68-000)

Finat Order Approving Jurisdictional
Agency Determinations

Issued November 25, 1987.
AGENCY: Federal Energy Regulatory
Commission, DOE.
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ACTION: Final order approving
jurisdictional agency determinations.

SUMMARY: On November 25, 1987, the
Commission issued a final order in the
captioned dockets affirming the
recommendations of the Colorado Oil
and Gas Conservation Commission and
the Virginia Department of Mines,
Minerals and Energy that certain areas
be designated as tight formations
pursuant to § 271.703{c){2)(i) of the
Commission’s regulations and the
provisions of the Natural Gas Policy Act
of 1978. In the order, the Commission
directs that § 271.703(d) of the
Commission’s regulations be amended
by adding paragraphs (201), (202) and
{203), describing the areas designated as
tight formations. The jurisdictional
agencies of Colorado and Virginia have
submitted for Commission review
recommendations of areas to be
designated as tight formations.

EFFECTIVE DATE: November 25, 1987,

FOR FURTHER INFORMATION CONTACT:
Ray |. Alvarez, Federal Energy
Regulatory Commission, Office of the
General Counsel, 825 North Capitol
Street NE., Washington, DC 20426, (202)
357-8316.

SUPPLEMENTARY INFORMATION:
Order No. 485

Before Commissioners: Martha O. Hesse,
Chairman; Anthony G. Sousa, Charles G.
Stalon, Charles A. Traband and C.M. Naeve.
High-Cost Gas Produced From Tight
Formations; Colorado Oil & Gas
Conservation Commission (Colorado-38
Addition), Docket Nos. GP87-69-000
(formerly RM79-76-255); Colorado Oil & Gas
Conservation Commission (Colorado-39
Addition), Docket Nos. GP87-66-000
(formerly RM79-76-239); Virginia Department
of Minés, Minerals and Energy, {Virginia-4),
Docket Nos. GP87-68-000 (formerly RM79-
76~249).

The Colorado Oil and Gas
Conservation Commission {Colorado
and the Virginia Department of Mines,
Minerals and Energy (Virginia) have
submitted to the Commission in the
captioned dockets recommendations
that certain areas be designated as tight
formations pursuant to § 271.703(c)(2)(i)
of the Commission's regulations and the
provisions of the Natural Gas Policy Act
of 1978 (NGPA). Under section 107(c)(5)
of the NGPA the Commission is
authorized to prescribe incentive prices
for high-cost natural gas. High-cost gas
is produced under conditions which
present extraordinary risks or costs and
once designated may receive an
incentive price. The Commission’

determined that natural gas produced
from tight formations is high-cost
natural gas under section 107{c)(5).!
Under the Commission’s regulations (18
CFR 271.703) jurisdictional agencies may
submit for Commission review
recommendations of areas to be
designated as tight formations.

The Commission in the past has
reviewed tight formation
recommendations under its general
rulemaking authority as provided for by
NGPA section 501. However, the United
States Court of Appeals for the District
of Columbia Circuit recently held in
Williston Basin Interstate Pipeline Co.
v. FERC, 816 F.2d 777-(D.C. Cir. 1987)
that the Commission must review
jurisdictional agency tight formation
recommendations as determinations
under NGPA section 503. On July 29,
1987, the Commission revised its
regulations pertaining to tight formation
gas in Order No. 479, 40 FERC { 61,103
(1987), so that pending tight formation
recommendations (such as these) would
be considered as jurisdictional agency
determinations under section 503 of the
NGPA. Section 503 of the NGPA
prescribes that if substantial evidence is
lacking to support a jurisdictional
agency's determination, the Commission
may issue a preliminary finding
reversing such determination. A final
order must be issued within 120 days
thereafter.

After reviewing the data orginally
submitted to Colorado and Virginia, the
Commission staff submitted deficiency
letters to both agencies requesting more
detailed information. No responses were
received. On July 29, 1987 the

" Commission issued a notice of

preliminary finding under section 503(b)
of the NGPA, 40 FERC { 61,102 (1987),
that the determinations by Colorado and
Virginia were not supported by _
substantial evidence in the record on
which the determinations were made.
The notice of preliminary finding
provided that jurisdictional agencies,
interested parties, or any person could,
within 30 days after issuance of the
preliminary finding, submit written
comments and request an informal
conference with the Commission staff.

In response to the preliminary finding,
Colorado has submitted additional
evidence in support of its

‘recommendations and: Virginia has

! Order No. 99, Regulations Covering High-Cost
Natural Gas Produced from Tight Formations, 45 FR
56,034 {Aug. 22, 1980), FERC Stats. and Regs.
{Regulations Preambles 1977-1987| { 30.183 (1980).

amended its tight formation
recommendation, all as reported below.
Based on the additional information and
amendment, the Commission will
approve the jurisdictional agency
determinations.

Colorado-38 Addition (GP87-69-000,
formerly RM79-76-255)

On February 9, 1987, Colorado
submitted a recommendation that the
Niobrara tight formation designation be
extended to include additional lands in
Larimer, Boulder and Weld Counties,
Colorado. Other portions of the
Niobrara formation had previously been
recommended as a tight formation by
Colorado and approved by the

-Commission in Order No. 386, 27 FERC

{ 61,471 (1984). On June 4, 1987, the
Commission staff advised Colorado that
more information was needed to support
the recommendation. Since a majority’of
the wells in the recommended area
appear to be oil wells, Colorado was -
requested to clarify whether the
recommended area contains designated
oil fields and, if so, why Colorado
believes the oil areas should be
designated as a natural gas tight
formation. Staff also requested
additional information such as well
completion reports and pre and post-
stimulation production data to

substantiate Colorado’s finding that the

flow rates of oil and gas were not
expected to exceed the levels specified
in the Commission’s regulations. No -
reply was forthcoming, and the
Commission issued its preliminary
finding on July 29, 1987, that the
recommendation was not supported by
substantial evidence in the record.

Two comments were received during
the 30 day comment period. On August
25, 1987, Mian Petroleum Services, Inc.
submitted additional data and a letter of
concurrence from Colorado that the data
supports its conclusion that the
recommended area be-designated a tight
formation. On the basis of this
additional information the Commission
concurs with Colorado’s finding.

Colorado's recommendation is based
on geological and engineering data from
eight wells located in the proposed area.
Permeability values were estimated

- using horizontal flow equations from

four wells. The following are arithmetic
averages derived from data submitted in
support of the tight formation
designation: :

{1) Based on data from four wells, the
average core permeability throughout
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the pay section is expected to be 0.0203
millidarcy, which is less than the
maximum allowable in situ permeability
of 0.1 millidarcy;

(2) Based on testimony before
Colorado, the pre-stimulation flow rate
is expected to be between zero and 15
Mcf per day, which is less than the
maximum allowable of 163 Mcf per day;

(3) No well drilled in the Niobrara
formation is expected to produce,
without stimulation, more than five
barrels of crude oil per day.

These conclusions support Colorado's
finding that the recommended formation
satisfies the guidelines for tight
formations set forth in § 271.703(c})(2)(i)
of the regulations.

Colorado-39 Addition (GP87-66-000,
formerly RM79-76-239)

On November 15, 1984, Colorado
submitted a recommendation that the
Niobrara formation located in Weld
County, Colorado, be designated as a
tight formation. The recommended
acreage is an extension of an area in
which the Niobrara formation had been
previously approved as a tight formation
by the Commission in Docket No. RM79-
76-235 (Colorado-39). On April 18, 1985,
the Commission staff advised Colorado
that additional information was required
in order to review Colorado’s
recommendation. The staff noted that
the record contained no permeability
data for wells in the recommended area

-and requested Colorado to furnish such
permeability data. If no data were
available, staff requested that Colorado
explain why data derived from five
wells outside the recommended area
was adequate to support the
recommendation. Colorado was also
requested to provide additional
information such as well completion
reports and production data to
substantiate Colorado’s
recommendation that the flow rates are
not expected to exceed those specified
in the regulations. No reply was
forthcoming, and the Commission issued
its preliminary finding on July 29, 1987,
that the recommendation was not
supported by substantial evidence in the
record.

In response to the preliminary finding,
Colorado provided additional
information on August 19, 1987
pertaining to Niobrara permeability and
production rates in the proposed area.
As explained in this supplemental
report, there is still no Niobrara
permeability data currently obtainable
within the recommended area. However,
Niobrara core data from wells located
just outside the area reveal an average
permeability of 0.086 millidarcy. In this
area, as well as in the recommended

area, geological and engineering data
was provided to show that the depth of
burial for the Niobrara is approximately
6,000 to 7,000 feet. At such depth, chalk
matrix porosities are generally 10% and
permeabilities are expected to be .01-.03
millidarcy. Therefore, by knowing both
porosity and depth of burial for the
Niobrara within the recommended area,
the data clearly indicates that the in situ
permeability is expected to be 0.1
millidarcy or less. Colorado also
provided data to show that the pre-
stimulation flow rate within the
recommended area is zero. A well test
conducted within the area showed that
Niobrara flows only after stimulation
with hydrochloric acid, sand and water.
Based on the additional data submitted,
the Commission is satisfied that there is
now substantial evidence in the record
to support Colorado'’s tight formation
recommendation.

Virginia-4 (GP87-68-000, formerly
RM79-76-249)

On May 12, 19886, Virginia
recommended that the *Big Lime”
formation in southwest Virginia in
portions of Buchanan, Dickenson, Lee,
Scott, Wise, Russell, and Tazewell
Counties be designated as a tight
formation. By letter dated September 29,
1986, Commission staff advised Virginia
that its recommendation, as it pertains
to the "Big Lime" formation in Buchanan
County, was not supported by

- substantial evidence and that the

Buchanan portion should be deleted
from the recommendation. No response
was forthcoming, and the Commission
issued its preliminary finding on July 29,
1987, that the recommendation was not
supported by substantial evidence in the
record. .

On October 29, 1987, in response to
the Commission’s preliminary finding,
Virginia requested that Buchanan
County be excluded from its “Big-Lime"
recommendation. A review of the
remaining areas of the "Big Lime"
formation indicates that Virginia’s
recommendation, as amended, is
supported by substantial evidence in the
record and should therefore be
approved.

The Gommission Orders:

(A) Colorado’s determinations that
additional areas in the Niobrara
formation qualify as tight formations
under NGPA section 503 are affirmed.

(B) Virginia's determination that the
“Big Lime" formation-(as amended to
exclude Buchanan County) qualifies as a
tight formation under NGPA section 503
is affirmed.

(C) The Commission directs that
§ 271.703, paragraph (d) of the
Commission’'s regulations be amended

by adding paragraphs {201}, (202) and
(203) to read as set forth below.

List of Subjects in 18 CFR Part 271

Natural gas, Incentive price, Tight
formations.

In consideration of the foregoing, Part
271 of Subchapter H, Chapter I, Title 18,
Code of Federal Regulations, is
amended as set forth below.

By the Commission.
Lois D. Cashell,
Acting Secretary.

PART 271—CEILING PRICES

1. The authority citation for Part 271
continues to read as follows:

Authority: Natural Gas Act, 15 U.S.C. Secs.
717-717W (1982); Department of Energy
Organization Act, 42 U.S.C. Secs. 7101-7352
(1982); E.O. 12008, 3 CFR 1978 Comp., p. 142;
Natural Gas Policy Act of 1978; 15 U.S.C.
Secs. 3301-3432 (1982).

2. In § 271.703, paragraph {d) is revised
by adding paragraphs (201), (202) and
(203) to read as follows:

§271.703 Tight formations.

* * * * *

(d) Designated tight formations * * *

(201) Niobrara Formation in Colorado.
(Colorado-38 Addition).

(i) Delineation of formation. The
Niobrara Formation is located in Weld
County, Colorado, in Township 4 North,
Range 68 West, Sections 7, 8, 17-20, 29—
32, in Larimer County, Colorado, in
Township 4 North, Range 69 West,
Sections 11-14, 23-27, 34-36, and
Township 3 North, Range 69 West,
Sections 1-3, 6th P.M.

(ii) Depth. The Niobrara Formation
underlies the Pierre Shale and overlies
the Codell Formation. The top of the
Niobrara Formation varies in depth from
zero at 7,000 feet and averages 5,300
feet. The Niobrara Formation averages
225 feet in thickness. .

(202) Niobrara Formation in Colorado.
(Colorado-39 Addition).

(i) Delineation of formation. The
Niobrara Formation is located in Weld
County, Colorado, in Township 4 North,
Range 84 West, 6th P.M., all Sections;
Township 4 North, Range 65 West, 6th
P.M., all Sections; Township 5 North,
Range 84 West, 6th P.M., Sections 25
through 36; Townships § North, Range 65
West, 6th P.M., Sections 2 through 36;
Township 5 North, Range 66 West, 6th
P.M,, Sections 1, 12, 13, and 36; and
Township 6 North, Range 85 West, 6th
P.M., Sections 31 and 32.

(ii) Depth. The Niobrara Formation is
defined as that interval which begins at
a depth of approximately 7,000 feet and
varies in thickness from 250 feet to 350
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feet. The Niobrara in this area is found
between the bottom of the Sharon
Springs Shale and the top of the Codell
Sandstone.

(203) The “Big Lime" Formation in
Virginia. (Virginia—4). '

(i) Delineation of formation. The “Big
Lime” Formation is located in the
plateau region of southwestern Virginia
and consists of most of Dickenson
County and portions of Lee, Scott, Wise,
Russell, and Tazewell Counties (maps
showing the area are on file with the
Commission).

{ii) Depth. The depth to the top of the
formation ranges from above sea level
along the Pine Mountain thrust exposure
and on top of the Powell Mountain
anticline near the northwest boundary
to 1,950 feet below sea level to the south
in Wise County. The formation ranges in
thickness from 450 feet in the northwest
to 950 feet toward the southeast.

|FR Doc. 87-27860 Filed 12-3-87; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 35a and 602
[T.D. 8163]

Imposition of Backup Withholding Due
To Notification of an Incorrect
Taxpayer ldentification Number and
the Due Diligence Exception to the
imposition of a Penalty for a Missing
or an Incorrect Taxpayer identification
Number

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Correction to temporary
regulations.

SUMMARY: This document contains
nonsubstantive corrections to Treasury
Decision 8163, which was published in
the Federal Register on Monday,
November 23, 1987 {52 FR 44861).
Treasury Decision 8163 issued
temporary regulations on the
requirement to backup withhold due to
notification of an incorrect taxpayer
identification number and on the due
diligence exception to the penalty for a
missing or an incorrect taxpayer
identification number. .
FOR FURTHER INFORMATION CONTACT:
Renay France of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue NW., Washington,
DC 20224, Attention: CC:LR:T {202-566-
3829, not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background '

On November 23, 1987, the Federal
Register published a Treasury decision
on the requirement to backup withhold
due to notification of an incorrect
taxpayer identification number and on
the due diligence exception to the
penalty for a missing or an incorrect
taxpayer identification number.

Need for Correction

As published, Treasury Decision 8163
inadvertently fails to amend Part 602,
OMB Control Numbers under the
Paperwork Reduction Act, to insert the
OMB reference number in the table
under § 602.101(c).

Corrections of Publication

Accordingly, the publication of
Treasury Decision 8163 is corrected as
follows:

Paragraph 1. The list of subjects
provision in the third column on page
44865 is amended to add the list of
subjects under Part 602 immediately
after the words “Dividend Tax
Compliance Act of 1983." to read as
follows:

List of Subjects in 26 CFR Part 602

Reporting and recordkeeping
requirements,

Par. 2. In the third column on page
44865 the phrase “Accordingly 26 CFR

Part 35a is amended as follows” is

amended by adding an “s" to the word
“Part”, by inserting the words “and 602"
immediately after “35a”, and by striking
the word “is" and inserting in its place
the word “are”.

Par. 3. Two new paragraphs 6 and 7
are added in the first column on page
44882 immediately after the last
sentence in A-103 to read as follows:

PART 602—0MB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 6. The authority for Part 602
continues to read as follows:

Authority: 26 U.S.C. 7805.

§602.101 [Amended]

Par. 7. Section 602.101(c) is amended
by inserting the following in the .
appropriate place in the table:

*§ 35a.3406-1 . . . 1545-0969".

Donald E. Osteen,

Director, Legislation and Regulations
Division.

|FR Doc. 87-27804 Filed 12-3-87; 8:45 am]
BILLING CODE 4830-01-M

DEPARTMENT OF LABOR

Occupational Safety and Heaith
Administration

29 CFR Parts 1910, 1915, 1917, 1918,
1926, and 1928

Hazard Communication; Display of

. Office of Management and Budget

Control Numbers Assigned To
Collection of Information

AGENCY: Occupational Safety and
Health Administration (OSHA); Labor.

ACTION: Technical amendments.

SUMMARY: On August 24, 1987, OSHA
published a final rule in the Federal
Register entitled “Hazard
Communication” (52 FR 31852). This
document amends that rule by adding a
control number assigned by the Director
of the Office of Management and Budget
(OMB) after each section of the Code of
Federal Regulations in which the rule
appears (29 CFR 1910.1200, 1915.99,
1917.28, 1918.90, and 1926.59). The
Paperwork Reduction Act requires
display of OMB control numbers with all
information collection provisions.

In addition, this document reprints the
text of a letter from OMB to the
Department of Labor regarding OMB's
review under the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.) of the
information collection requirements of
the Hazard Communication Standard.
OSHA is reviewing the OMB letter, as
well as the Agency's extensive
rulemaking record on this subject, to
determine the appropriate course of
action.

DATES: These amendments are effective
December 4, 1987. The OMB approval
expires on May 23, 1988.

FOR FURTHER INFORMATION CONTACT:
Mr. James F. Foster, Office of
Information and Consumer Affairs,
Occupational Safety and Health
Administration, 200 Constitution
Avenue NW., Room N3637, Washington,
DC 20210; telephone (202) 523-8151.

SUPPLEMENTARY INFORMATION: As
described more fully in the text of the
letter which follows, OMB has
conditionally approved the information
collection requirements of most of the
provisions of the Hazard
Communication Standard until May 23,
1988. OMB has disapproved, however,
three requirements-which were to take
effect on that date. The assigned control
numbers are indicated in the text of the
amendments which follows the
reprinted OMB letter. The Paperwork
Reduction Act requires display of OMB
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control numbers with all information
collectinn provisions. .

October 28, 1987

Honorable Thomas C. Komarek,

Assistant Secretary for Administration and
Management, Department of Labor,
Washington, DC 20210.

Dear Tom: Pursuant to the Paperwork
Reduction Act (44 U.S.C. Chapter 35), we
have completed our review of the collection
of information requirements in the
Occupational Safety and Health
Administration's Hazard Communication
Standard (HCS), which were submitted to'us
by your office on September 10, 1987. We
notified the Department of our decision on
October 23, 1987. This letter explains in
greater detail our October 23rd decision and
transmits the record of our October 16, 1987
public hearing on the HCS together with the
written comments we have received.

As proposed by OSHA on March 19, 1982,
and promulgated as a final rule on November
25, 1983, the HCS applied only to the
manufacturing sector of the economy.
Pursuant to a court order, OSHA promulgated
on August 24, 1987 a new final HCS based on
the record developed in regponse to the
original proposal. This most recent final rule
differs substantially from the original
proposal because it applies to the non-
manufacturing sector as well.

-On September 10, 1987, you submitted for
the first time the paperwork provisions in the
revised final rule for OMB review. Thus, you
asked us to reinstate previously approved
paperwork covering the manufacturing
sector, for which OMB approval expired on
June 30, 1987, and to approve an additional
28.7 million hours of new paperwork covering
the non-manufacturing sector. In addition, we
are asked to approve new paperwork for the
manufacturing sector that apparently went
into effect 30 days after publication of the
new final rule, without approval under the
Paperwork Reduction Act.

Our review of the paperwork provisions in
the expanded standard has confirmed our
support and earlier approval of the original
Hazard Communication Standard in 1983,
and our belief in its importance in reducing
occupational illnesses and injuries by
ensuring that workers are informed about the
hazards of substances to which they may be
exposed on the job. As OSHA has long .
recognized, however, this deceptively simple
goal becomes exceedingly complicated when
applied to millions of different worksites,
work conditions, and products across the
country. I commend the Department for
continuing to adopt a performance-oriented
approach to hazard communication that
allows employers flexibility in complying
with the rule, and for tailoring the expanded

- rule to adapt the flow of information more
appropriately to some of these worksites and
products. :

Decision

Your request for OMB review of the HCS
paperwork provisions has raised difficult
issues. The Department promulgated a final
rule under-an order form the U.S. Court of
Appeals for the Third Circuit, but failed to

-follow the approval procedures required in
Section 3504(h) of the Paperwork Reduction

Act. The explicit purpose of Section 3504(h) is
to establish a mechanism to coordinate
rulemakings and Paperwork Reduction Act
reviews. Section 3504(h) allows OMB to
disapprove any collection of information
requirement where the agency has
substantially modified in the final rule the
collection of information requirement in the
proposed rule if the agency has not submitted
the modified requirement to OMB for review
at least 60 days prior to issuance of the final
rule. These procedures for prior review are
intended to avoid the difficult situation in ’
which, after rulemakings are completed,
further rulemaking may be necessary if we
cannot approve the paperwork components
of the rule. The Department's failure to
comply with these procedures prior to
publication is particularly unfortunate given
the Third Circuit's concern that the final rule
not be further delayed. In the course of our
review, we have carefully weighed our
obligations under the Paperwork Reduction
Act and the concern of the court that the final
standard should take effect without
unreasonable delay.

As you know, the Paperwork Reduction
Act requires that agenciés of the Federal
government obtain OMB approval before
conducting or sponsoring a collection of
information. Under the Act and implementing
regulations at 5 CFR 1320, we are required to
determine that the paperwork requirements

. have practical utility, that they are the least

burdensome necessary for the proper
performance of the agency’'s functions to
comply with legal requirements and achieve
program objectives, and that they do not
duplicate information otherwise available.
Section 3512 of the Act protects the public
from penalties resulting from failure to
comply with collection of information
requirements that are not approved under the
Act.

During our review of the HCS, we
conducted public meetings on the proposed
paperwork provisions on April 2, 1987, and
October 16, 1987, and reviewed numerous
written comments. We have carefully
analyzed this record, which provides
additional information and new perspectives
on the record upon which OSHA based the
expanded rule, and, as required by the Act,
have based our decision upon it. We have
determined that the record does not support
certain paperwork provisions and would not
allow approval. Hence, pursuant to Section
3504(h)(5)(D) of the Paperwork Reduction Act
and 5 CFR 1320.13(g) of the implementation
regulations, we have disapproved, effective
May 23, 1988, the following collection of
information requirements:

¢ the requirement that material safety data
sheets be provided on multi-employer
worksites;

e coverage of any consumer product ]
excluded from the definition of “hazardous
chemical” under Section 311{e)(3) of the
Superfund Amendments and Reauthorization
Act of 1986; :

* ‘coverage of any drugs regulated by FDA -

in the non-manufacturing sector.

Our disapproval takes effect on May 23,
1988, the date on which the expanded
standard takes effect for the non-
manufacturing sector. In the rulemaking

required below, we believe the Department

- should take action under the Administrative

Procedures Act lo revise these requirements
prior to the effective date (below, we suggest
alternatives that may be consistent with the
Paperwork Reduction Act) or collect new
information that would warranta
reconsideration of our decision under the
Paperwork Reduction Act.

We have approved all other paperwork

" requirements through May 23, 1988, but have

determined that reconsideration of the

definition of “article”.is needed in order to

achieve consistency with the Act. Therefore,
pursuant to 1320.14 (f) and (g) of the

implementing regulations, we are instructing
the Department to complete a rulemaking on

this and other issues. including issuance of a

notice of proposed rulemaking and a final

rule. The rulemaking shall examine, at least,
alternatives to the definition of “article,”
including a de minimis exemption and
clarification of the concept of “normal use,”
and should conform the provisions of the rule
relating to the manufacturing sector to the
requirements in the non-manufacturing sector
in light of this decision. In the course of this
rulemaking, the Department shall comply
with Section 3504(h) procedures to
accommodate the needs of both the

Administrative Procedures Act and the

Paperwork Reduction Act. Our approval is

conditioned on adherence to the following

schedule for consideration of these
paperwork provisions:

December 1, 1987: Publication in the Federal
Register of a notice of proposed rulemaking
to reconsider certain paperwork provisions
of the HCS and submission of paperwork to
OMB for review

January 31, 1988: Public comment period on
NPRM closes

March 1, 1988: Publication in the Federal
Register of a final rule concerning the HCS;
paperwork submitted to OMB for review
Although this schedule is tight, it is very

important that OSHA conclude its

rulemaking to revise the standard, giving

OMB sufficient time to complete review of

the final paperwork provisions and the public

sufficient time to understand and implement
the revisions prior to the effective date of the

standard. .

- Generic Hazard Communication Programs

Many commenters spoke forcefully about
widespread confusion in the regulated
community, particularly among small
businesses, regarding their responsibilities
under the HCS. Some, for example, were
unsure who would be responsible for the
accuracy of the MSDS information—the
generator or the downstream user (1-24}).
Others stated that a certification or technical

_ assistance effort was needed to give

employers confidence that their efforts were
in compliance with the HCS. Still others
mentioned that the Federal Government had
developed a Federal Generic Hazard
Communication program, which contains
step-by-step instructions for implementing
the HCS, a model written program, and an
HCS training program, in order to reduce
Federal agency costs in complying with the
HCS, and that a similar approach may be
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useful for the private sector. In fact, the single
issue on which every commenter who

addressed the issue agreed was the need for' ‘

some sort of non-mandatory guidance from
OSHA on the development of hazard .
communication programs {see e.g. comments -
by the Small Business Administration, the
Organization of Resources Counselors, AFL~

CIO, National Association of Home Builders, .

National LP-Gas Association, American Farm
Bureau Federation, Associated General
Contractors of America, Associated Builders
and Contractors; National Association of
Wholesaler-Distributors; Petroleum
Marketers Association of America, National
Automobile Dealers Association, National
Paint and Coatings Association, and the
American Subcontractors Association, Inc.).

These comments strongly suggest that
administrative actions by OSHA could
reduce the paperwork compliance burden
associated with the information collection
provisions. Although we do not have
sufficient information to determine what
administrative action would be most
appropriate, we believe that OSHA should
examine several options, while relying to the
extent possible on the private sector. We
believe OSHA should consider working with
the appropriate public and private groups, as
well as existing OSHA advisory groups, in
developing a suitable approach. Options may
include the development of a generic hazard
communication program or guidelines
suitable for the development of generic
programs by the private sector and by States,
which could perhaps be certified as meeting
the requirements of the HCS., Certification of
private sector generic programs would
continue to encourage the private market to
develop programs, while also offering the
employer some guarantee that the program
purchased meets OSHA's expectations for
compliance. OSHA could also make
available any generic guidelines that were
developed to any employer wishing to design
his or her own plan.

Such an administrative effort by OSHA
could substantially reduce the start-up
paperwork burden and costs of the HCS,
particularly those of small businesses. The
Small Business Administration, for example,
estimated that a generic program could
reduce first year program development costs
by 50 percent and training costs by 25 ’
percent, for a total first-year savings of $700
million (2-42). A generic program could also
facilitate employer compliance at the earliest
possible date and improve the effectiveness
of programs that are developed. Although we
do not believe that the Federal Government
should compete with the private market that
has already developed generic hazard
communication programs, we believe that a
great deal can be done within the boundaries
of OSHA's limited resources either to
supplement the private sector or to improve
the usefulness of private sector programs.

By January 1, 1988, OSHA should submit a
plan, which has been developed in
consultation with the U.S. Small Business
Administration and the Secretary of the
Department of Commerce, for an
administrative effort that would provide such
assistance as appropriate to alleviate the
start-up paperwork burdens and costs. The

plan should include an outline of the intended
approach and a timetable of actions :
necessary to complete the effort by the date
of publication of the revised final rule and
have it available to the regulated community.’
With the resubmission of the collection of
information requirements in the final rule,
OSHA should also submit a.description of the
plan and any documents necessary to
implement it.-We look forward to working
with you to meet this condition of paperwork
approval as efficiently and effectively as
possible.

Discussion

Following is a discussion of the record and
the reasons for our decisions under the
Paperwork Reduction Act.?

Multi-Employer Workplaces

The HCS relies heavily on the encyclopedic
Material Safety Data Sheet (MSDS) as the
primary mechanism for transmitting hazard
information to employers and employees.
This approach is appropriate when workers
face the likelihood of significant exposure to
a relatively small number of chemical
hazards. Other transmittal mechanisms,
however, such as generalized hazard training,
are likely to be equally or more effective with
much less paperwork burden when the
particular hazards are continually changing
or when many potentially hazardous
substances are present in small quantities. In
such circumstances, MSDSs have little, if
any, practical utility, because neither
employers nor employees can predict what,
where or when exposures are likely to occur
or consult the MSDS before deciding how to
handle the substance. Unfortunately, these
are exactly the situations where the burden
of maintaining and updating MSDSs would
be heaviest.

The effectiveness and efficiency of the
MSDS as a source of information in various
situations is disputed by a number of
commenters. For example, several
commenters questioned the practical utility of
the provision governing multi-employer
workplaces such as construction sites
{1910.1200(e}(2)), which requires each
employer to provide MSDSs at the
workplace. The commenters stated that
having the MSDS physically at the worksite
would almost certainly be useless. They
maintained that coordination and transfer of
the MSDSs, either between employers or in a
central location would be very difficult,
primarily due to the numbers of employees
and substances and the great frequency with
which employees would arrive at and leave
the site (Ex. 1-14, p. 85; 2-41; 2-48; 2-49). For
example, some employees would be on-site
for a few hours; others for months. Some
employees would arrive directly from another
worksite rather than from a central location.
Other commenters (Ex. 1~14, p. 94} expressed
doubt as to the need to have MSDSs actually

* All exhibit numbers are references to OMB
paperwork docket 12180072, which is available to
the public in Room 3201, New Executive Office
Building, Washington, D.C. The prefix “1" indicates
that the exhibit was received in response to the
April 2, 1887, public meeting, and the prefix “2"
indicates that the exhibit was received in response
to the October 18, 1987, public meeting.

on the site if théy were available elsewhere -
or if the information were available by phone
or computer, an approach that the HCS
permits for employees of a single employer

“who work at muitiple locations

(1910.1200(g){9)}. Similar problems were
described by commenters with regard to
mobile service personnel, such as repairmen,
and professional launderers.’

These commenters also questioned
OSHA's estimates of the number of MSDSs
required in multi-employer workplaces. One
commenter estimated that a single industrial
launderer might need to keep on file 10,000 to
50,000 MSDSs (Ex. 2-17) because delivery
personnel could be exposed to different
hazards at each location where they pick up
or deliver laundry. The commenter estimated
that the annual costs of compliance would be
far higher than OSHA's estimated second-
year cost of $16 per establishment. Another
commenter stated that it would not be
feasible for a mobile service employee to
have hard copies of MSDSs for all hazardous
chemicals in the vehicle (Ex. 2-13). Several
representatives of the construction industry
estimated that a minimum of several file
cabinets would be required on a construction
site to maintain the MSDSs, and that
compliance may by physically impossible
(see, for example, comments by Associated
General Contractors of America, 2-29; and
Associated Builders and Contractors, 2-30).

In light of these objections, neither the
preamble to the final rule nor the justification
statement in the request for OMB paperwork
review demonstrate the practical utility for
the requirement to bring MSDSs on-site at
multi-employer workplaces. Moreover, the
requirement does not appear to be the least
burdensome necessary for the efficient
transmittal of hazard information in multi-
employer workplaces. Hence, the
requirement to bring MSDSs onto multi-
employer worksites is disapproved effective
May 23, 1968.

One approach that would be consistent
with the Paperwork Reduction Act would be
the addition of a third option to paragraph
(e)(2)(i). in addition to the option of trading
MSDSs between employers or depositing
them in a central location. This third option
would require employers at multi-employer
worksites to keep labels intact on any
containers they bring onto the worksite; to
train their employees in the hazards with
which they work directly, in recognition of
and response to the general hazards that are
likely to be introduced by other employers,
and in the need to observe hazard labels on
the worksite and request MSDSs when
further information is needed:; and to provide
MSDSs to other employers upon request.
Given the high rate of-turnover in affected
industries, such training shoula be
transferable from worksite to worksite (Exs.
1-15, 2-21, 2-30).

This approach would ensure that all -
employees at a worksite would have access
to all MSDSs upon request. This approach
relies on labels and general hazard training
to protect workers from substances brought
onsite by other employers. It also leaves
intact OSHA'’s existing requirement at
(e)(2)(ii) that employers inform other
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employers of any precautionary measures
that need to be taken to protect employees,
and therefore ensures that workers are
protected from unusual hazards at a multi-
employer worksite, as well as the normal
hazards that would be included in a
generalized training program,

Consumer Products

OSHA exempts from this final rule any
consumer product where “the employer can
demonstrate it is used in the workplace in the
same manner as normal consumer use, and
which use results in a duration and frequency
of exposure which is not greater than
exposures experienced by consumers”
{1910.1200(b)(6){vii)). This is a new exemption
not contained in the existing rule, and is
appropriately intended to exclude the large
numbers of consumer products found in non-
manufacturing workplaces. Nonetheless, this
exemption is limited to consumer products
that are used under certain circumstances,
and hence the HCS would continue to apply
to numerous consumer products present in
workplaces.

The record indicates that this exemption
would continue to place under the HCS large
numbers of consumer products for which
MSDSs would have little practical utility, and
for which the burden of compliance would be
substantial. We have four major concerns:

e Consumer product labeling already
provides information to identify significant
hazards that may result from use of the
product and to enable users to avoid those
hazards. For the overwhelming majority of
consumer products that would remain subject
to the standard, there is no evidence in the
record that the MSDS would have practical
utility beyond the information already
included on the label. o i

* The exemption imposes a burden on the °

employer to “demonstrate” that exposures for
each substance are the same as "“normal
consumer use," a burden that may be difficult
to meet (2-44). More importantly, such a
trigger would not exclude many situations
where risks are very low. For example, is an
employee who cleans and waxes floors once

a week using a supermarket product exposed

at the same duration and frequency as
consumers? If not, should the employee be
trained in the hazards of floor wax? Under
OSHA's language, the employee may well be
treated exactly like a worker on a chemical
production line. In addition, the HCS requires
that even consumer products that are not
opened under normal workplace use, such as
those a stock boy places on a supermarket
shelf, be treated as “sealed containers,” for
which MSDSs and hazard training for
potential spillage are required. This would"
result in treating a can of floor wax in a
grocery store exactly the same as a 55-gallon
drum of industrial chemical in a warehouse.
In this regard, the National Retail Merchants
Association stated; "It would be
exceptionally difficult for retailers to " -
adequately asseéss whether the hundreds of
products-they regularly sell could potentially
become workplace hazards in the event of
spillage” (Ex. 1-24, see also comments by the
National Restaurant Association, 2-31).

*» The exenption does not allow upstream
suppliers to determine which products are

exempted, because they do not know how
downstream empoyers will use them.
Moreover, OSHA's explanation that
downstream distributors who do not
“generally” sell to employers would not be
covered offers no relief to wholesalers and
other consumer product distributors who
have some accounts that are subject to the
standard and others that are not. In fact
upstream suppliers who want to ensure
compliance will have no practical alternative
but to assume that downstream employers
are covered, and will therefore ship MSDSs
and labels along with all consumer products.
Thus, upstream suppliers will continue to
bear all of the costs and the distribution/
retail sector will continue to receive all of the
hazard information for all consumer product.
This is exactly what the consumer product
exemption should be designed to avoid.

* The number of MSDSs involved is very
large. Although OSHA estimated that the
typical food store contained 11 chemical
hazards and the largest 58, the Food

Marketing Institute estimated that the typical - -

supermarket would sell at least 1,200 nonfood
consumer products that may be convered by
the HCS (Ex. 2-32). The National Paint and
Coatings Association calculated that paint

manufacturers would be required to supply "~
7,000,000 MSDSs initially to retail T

establishments (Ex. 2-38).

We have therefore disapproved, effective
May 23, 1988, coverage under the HCS of any
consumer product excluded by Congress from
the definition of “hazardous chemical” under
Section 311(e) (3) of the Superfund
Amendments and Reauthorization Act of
1986 (SARA): “Any substance to the extent it
is used for personal, family or household
purposes, or is present in the same form and
concentration as a product packaged for
distribution and use by the general public.”
This language would exempt any substance
packaged in the same form and concentration
as a consumer product whether or not it is
used for the same purpose as the consumer
product. EPA concluded in its final rule on
Sections 311 and 312 of SARA (52 FR 38344)
that this exemption is appropriate for
household or consumer products in
commercial and industrial as well as
household use because "the public is

generally familiar with such substances, their -

hazards and their likely locations (hence), the
disclosure of such substances is unnecessary
for right-to-know purposes.” This alternative
consumer products exemption would address
the concern that the current HCS imposes
unnecessary paperwork in many situations in
which exposures and risks are trivial, and
would reduce and simplify the paperwork
requirements: .

¢ It makes the OSHA and EPA right-to-
know paperwork requirements, which are
closely linked, mutually consistent. Using the

" same exemption in both rules avoids the

situation in which employers must separate
the paperwork for their “consumer products™
into two groups: an OSHA *consumer
product” and an EPA “consumer product.”

* It establishes objective criteria that

enable upstream and downstream employers

to determine what is exempted and what is
included. Upstream suppliers would not be
forced to speculate as to the identity of the

final user {(consumer or employer?) in
determining whether the product is subject to
the HCS. The flow of MSDSs and labels
would be restricted to unpackaged
substances or substances packaged for
industrial or commercial use, for which
detailed hazard information would be
expected to have practical utility.

Drugs Regulated by FDA

The standard exempts drugs in “solid, final
form for direct administration to the patient
(i.e., tablets or pills).” This exemption in part
avoids duplication of paperwork. Drugs for
human consumption are heavily regulated by
the Food and Drug Administration, which
requires the transmittal of detailed
information downstream from the
manufacturer through professional package
inserts and labels. The exemption also limits
the odd situation in which a drugstore owner
would be responsible for training
professional pharmacists about the hazards
of the drugs they dispense.

Outside the manufacturing sector, however,
both rationales are equally relevant to liquid
drugs not in final form. OSHA does not
explain why all drugs regulated by the FDA
are not exempted, except to say that North
Carolina has adopted a similar exemption.
Yet the paperwork burdens of covering such
drugs appear to be very high. The National
Wholesale Druggists Association has
estimated that each drug wholesaler, with 400
pharmacy customers and 12,000 individual
products covered by the HCS, would initially
be required to distribute 4.8 million MSDSs
(Ex. 2-24). If capsules containing solids or
liquids are covered by the HCS, another 5,520
products would be added. A simiiar concern
was raised by the Department of Agriculture
(Ex. 2-50) and the Animal Health Institute
{Ex. 2-40) concerning potential duplication of

" paperwork forveterinary biological products.

Since coverage of any FDA-regulated drug
would resultin duplicative paperwork and is
unlikely to provide additional information of-
any practical utility, we have disapproved
coverage of FDA-regulated drugs outside the
manufacturing sector, effective May 23, 1988.
Definition of “Article”

The HCS exemption of “articles” from the
scope of the standard is conditionally
approved through May 23, 1988. Although the
record supports the need for an article
exemption, the record does not support the
existing definition of “article.” particularly
with regard to the lack of a de minimis
exemption and the agency’s interpretation of

* “normal conditions of use.”

“Article” is defined as “‘a manufactured
item: (1) which is formed to a specific shape
or design during the manufacture; (ii) which
has end use function(s) dependent in whole
or in part upon its shape or design during end

" use; and (iii) which does not release, or

otherwise result, in éxposure to a hazardous

" chemical under normal conditions of use.”

OSHA explains i the preamble to the final

" expanded rule that “eéxposure™ does not
" mean releases of “very small quantities,” a

“trace amount,” or “‘a few molecules” of the
hazard. )

The issue raised in the record is whether
an objective “de minimis" exemption should
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be added to the definition of “article,”
perhaps similar to the quanmy threshold ]
used to define “de minimis” quantilies in .
mixtures. OSHA exempts from the HCS
substances which comprise less than one
percent of a mixture (0.1 percent if the
substance is a carcinogen), unless “there is
evidence that the ingredient(s) could be
released from the mixture in concentrations
which would exceed an established OSHA
permissible exposure limit {PEL) or ACGIH
Threshold Limit Value (TLV), or could
present a health hazard to employees”
(1910.1200(g)(2)(i)(C) (1) and (2)). The one
percent exclusion was included in the HCS,
OSHA explained in the preamble to the 1983
final rule, “to absolve the employer from
having to evaluate and list chemicals present
in mixtures in small quantities, which are not
likely to result in substantial exposures . . .
the one percent cutoff was justified on the
basis that it appeared to be protective and
was considered to be reasonable by a
number of affected parties” (48 FR 53290).

The record contains a number of
statements that the absence of similar “de
minimis” language in the definition of
“article” results in the standard covering
many items containing small amounts of
hazardous substances and presenting low
exposures to workers (one commenter noted
that even the Federal Register-volume in
which the HCS was published emitted a
measurable amount of formaldehyde, Ex. 1-
25, see also Exs. 1-14, pp. 49-55; 2-36; 2—44).
The lack of consistency between mixtures
and articles also poses the anomalous
possibility that exempt substances in a liquid
or powdered mixture will become subject to
the HCS when shaped or incorporated into a
solid article, although the possibility of .
employee exposure is almost surely reduced.

The evidence is convincing that the current
definition of “article” would indeed result in
the inclusion of many items that present
trivial risks, and that OSHA's preamble
discussion of the issue is insufficient to
exclude those items. It is particularly
compelling that OHSA has in essence
included a “de minimis” exemption for
mixtures, for reasons that appear to apply
equally well to manufactured items. Hence,
the current “article” exemption appears to
inlcude many items under the HCS for which
the paperwork requirements would have no
practical utility. We therefore believe that
OSHA should reconsider the definition of
article. An approach more consistent with the
Paperwork Reduction Act would exclude de
minimis exposure expressly, and define such
exposures in the same items used in the
exclusion for trace components of mixtures.
This approach would result in a consistent
treatment of solids and chemical mixtures
under the standard by exempting many items
that emit small amounts of potentially
hazardous substances, but not in sufficient
quantities to result in significant exposures. It
may also result in lower exposures by
encouraging manufacturers to reduce trace
element to below the threshold. The
Department is instructed to complete by . .
March 1, 1988 a rulemaking to reconsider a de
minimis exemption in the deinfition of .
“article.”

A related issue that appears to cause
confusion in the regulated community is the

coverage of items such as metal or plastic
plpes These objects would appear to be

“articles” since they are formed to a specific
shape or design, are dependent for their end-
use function on their shape or design, and
would not release or otherwise result in .
exposure to hazardous chemicals under
normal conditions of use, that is, when
functioning as pipes..Yet, in a new provision
exempting solid metals from labeling
requirements under certain conditions, OSHA
has added language that appears to suggest
that such items are not "articles” if workers
could be exposed to a hazard during -
operations such as installation or aheranon
of the item.

OSHA apparently intended this
interpretation to address situations in which
downstream employees who shape, cut, drill,
or otherwise handle the solid object could be
exposed to hazards, and would therefore
require substance-specific hazard
information about each solid object. OSHA's
preamble discussion suggests that only
potential exposures related to installation
need be considered by the upstream supplier;
the supplier does not need to consider "the
possibility that exposure could occur when
the item is repaired or worked on” (52 FR
31865). Nowhere does this distinction appear
in the rule, however, and the question arises
as to whether a practical distinction can be

‘drawn between “installing,” “working on.

and “repairing.”

It is difficult to understand why OSHA
would consider such operations “normal
conditions of use.” If “normal conditions of
use” apply to any possible exposure to any
worker downstream, then the “article”
exemption is exceedingly limited. Since
manufacturers and distributors.would have .
no way of knowing how downstream
employers will treat or change the solid
object, then, regardless of its hazard during
its intended use, the object would be covered
under the HCS, and MSDSs and labels would
accompany it. The result of this interpretation
would be a flood of paperwork accompanying
solid objects that under normal conditions of
use present no hazard at all. "Contractors
will be virtually buried in MSDSs," stated the
American Supply Association (Ex. 2-25).

Within the manufacturing sector, where
solid objects may constitute the raw
materials for extensive further processing,
there may be some utility to this flow of
information. Qutside the manufacturing
sector, however, the practical utility even in
cases where such workers may be exposed
seems dubious at best, and certainly has not
been demonstrated in'the record. Consider
the case of a repairman who replaces pipe.
To cut and remove existing pipe safely, he
must have sufficient information and training
to recognize different types of pipe and the
hazards they may pose without benefit of a
substance-specific MSDS or a label on the .
pipe. He needs no additional information to
install the new pipe safely. Clearly, in these
cases the repairman would benefit far more
from generic hazard training on pipes than
from access to substance-specific information
on new pipes. In such circumstances, it is
difficult to see that the practical utility is
sufficient to balance the paperwork burden
imposed.

The record suggests that the detailed
substance-specific information provided on
the MSDS can be useful in a controlled work
environment, such as a manufacturing
facility, in which the employer knows what
hazards are present and where. Detailed
substance-specific infoermation does not,
however, seem to offer much practical benefit
in uncontrolled environments, such as that
faced on a constraction site or by a
repairman, where the employer knows
generally but ot specifically what hazards
the employee will face, or when, or where. In
uncontrolled situations, generic hazard
training seems much more relevant to

" protecting workers from the array of hazards

they may face and the materials handling
decisions that they must make throughout the
workday.

Outside the manufacturing sector, there is
likely to be little practical utility to a
requirement that MSDSs and labels
accompany solid objects that would be

“articles” under normal conditions of use.
Although one possible option would be to
define all such items as “articles” exempt
from the standard, there may be alternatives,
such as reliance on general hazard training,
that would also be consistent with an
employee’s need to know and the
requirements of the Paperwork Reduction
Act. The Department is instructed to
complete by March 1, 1988, a rulemaking to
reconsider its present interpretation of
“normal consumer use” and fully explore
these alternatives. In addition, if OSHA
believes that further rulemaking is needed in
specific cases to protect downstream users
who handle or modify particular “articles,”
we look forward to assisting OSHA in
developing a means for transmitting hazard
information that is consistent with the
Paperwork Reduction Act.

A similar concern has been expressed with
regard to scrap metal, which appears to
present special problems {(1-22). Not only
does scrap metal contain a great many
substances, requiring voluminous MSDS and
labels, but it also appears to pose little risk of
significant exposure. We suggest that scrap
metal that was classified as an “article”
before it became scrap continue to fall under
the “article’ exemption.

Summary

In summary, the record does not
demonstrate that certain paperwork
requirements meet the criteria established in
the Paperwork Reduction Act and its
implementing regulations. Hence, we are
disapproving the following paperwork
Tequirements in the HCS, effective May 23,
1988:

* the requlremenl that material safety data
sheets be provided on multi-employer
worksites;

® coverage of any consumer product that
falls within the “consumer products”
exemption included.in Section 311(e)(3) of the
Superfund Amendments and Reauthorization
Act of 1986; -

* coverage of any drugs regulated by FDA
in the non-manufacturing sector.

We are approving the remainder of the
paperwork provisions in the- HCS until May
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23,1988, on the condition that the agency
complete rulemaking according to the
schedule detailed earlier. The rulemaking
shall consider, at least, alternatives to the
definition of “article,” including a de minimis
exemption and clarification of the concept of
“normal conditions of use,” and shall
conform the requirements on the
manufacturing sector with the requirements
on the non-manufacturing sector in light of
this decision.

The Department shall, pursuant to
1320.13(j} and 1320.14(f), publish a notice in
the Federal Register on the next practicable
publication date to inform the public of
OMB's decision under the Paperwork
Reduction Act. The notice shall include the
text of this letter and any other information
the Department feels is necessary and
appropriate.

We look forward to working with you and
your staff to ensure that the collection of
information provisions of the HCS meet the
goal of protecting employees from hazardous
exposures in 8 manner consistent with the
requirements of the Paperwork Reduction
Act. )

Sincerely,

Wendy L. Gramm,

Administrator for Information and Regulatory

Affairs.

ce:

Honorable John A. Pendergrass, Assistant
Secretary for Occupational Safety and
Health

Honorable C. William Verity, Secretary of
the Department of Commerce

Honorable James Abdnor, Administrator
for Small Business Administration

List of Subjects in 29 CFR 1910, 1015,
1917, 1918, 1926 and 1928

Hazard communication, Occupational
safety and health, Right-to-know,
Labeling, Material safety data sheets,
Employee training.

Text of Amendment

Following the text of §§ 1910.1200,

1915.99, 1917.28, 1918.90 and 1926.59 of

Title 29 of the Code of Federal
Regulations add:

(Approved by the Office of Management and
Budget under Control No. 1218-0072)

Signed at Washington, DC, this 30th day of
November 1987.

. John A. Pendergrass,

Assistant Secretary for Occupational Safety
and Health.

[FR Doc. 87-27891 Filed 12-3-87; 8:45 am}
BILLING CODE 4510-26-M

DEPARTMENT OF DEFENSE
Department of the Navy
32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972;

Amendment

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS]), to reflect that
the Under Secretary of the Navy has
determined that USS INGERSOLL {DD-
990) is a vessel of the Navy which, due
to its special construction and purpose,
cannot comply fully with certain
provisions of the 72 COLREGS without
interfering with its special function as a
naval destroyer. The intended effect of
this rule is to warn mariners in waters
where 72 COLREGS apply.

EFFECTIVE DATE: November 18, 1987,
FOR FURTHER INFORMATION CONTACT:
Captain P.C. Turner, JAGC, U.S. Navy
Admiralty Counsel, Office of the Judge
Advocate General, Navy Department,
200 Stovall Street, Alexandria, VA
22332-2400, Telephone number: {202)
325-9744.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.

1605, the Department of the Navy
amends 32 CFR Part 706. This _
amendment provides notice that the
Under Secretary of the Navy, under
authority delegated by the Secretary of
the Navy, has certified that USS
INGERSOLL {DD-990) is a vesse! of the
Navy which, due to its special
construction and purpose, cannot
comply fully with 72 COLREGS, Annex
I, section 3(a), pertaining to the location
of the forward masthead light in the
forward quarter of the vessel, the
placement of the after masthead light,
and the horizontal distance between the
forward and after masthead lights,
without interfering with its special
functions as a naval destroyer. The
Under Secretary of the Navy has also
certified that the aforementioned lights
are located in closest possible
compliance with the applicable 72
COLREGS requirements.

Moreover, it has been determined, in
accordance with 32 CFR Parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public intéerest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel's
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine Safety, Navigation {Water),
Vessels,

Accordingly, 32 CFR Part 706 is
amended as follows:

PART 706—[AMENDED]

1. The authority citation for 32 CFR
Part 708 continues to read:

Authority: 33 U.S.C. 1605.
§706.2 [Amended]

2. Table Five of § 706.2 is amended by
adding the following vessel:

Aft
Aft Vertical masthead After
Forward masthead | Masthead | seperation | lights not masthead
masthead fight tess lights not of visible over Forward ht less
light less than 4.5 over alt masthead | forward light | masthead than ¥% Percentage
than the meters other lights | lights used 1,000 light not in ship's length | horizontal
Vessel Number required above an when meters forward att of seperation
height forward obstruc- towing less ahead of quarter of forward atiained
above hull. masthead tions. than ship in all ship. Annex masthead g
Annex |, fight. Annex Annex |, required by. normat 1, sec. 3@ | gt Annex
sec. 2(a){) 1, sec. sec. 2(f) Annex |, | degrees of e @)e)
. 2(a)i)) sec. 2(a)()) | trim. Annex *
I, sec. 2(b)
USS INGERSOLL 0D-980 X X 46
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Date: November 18, 1987,
Approved.
H. Lawrence Garrett, Iil,
Under Secretary of the Navy.
|FR Doc. 87-27820 Filed 12-3-87; 8:45 am}
BILLING CODE 3810-AE-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD5-87-032]

Drawbridge Operation Regulations;
Beaufort Channel, Beaufort, NC

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: At the request of the North
Carolina Department of Transportation,
the Coast Guard is changing the
regulations governing the operation of
the drawbridge on U.S. 70 across
Beaufort Channel, mile 0.1, at Beaufort,
North Carolina. This change is being
made in an effort to alleviate highway
traffic congestion in the vicinity of the
drawbridge. Since this action does not
reduce the number of possible draw
openings, it should provide for the
reasonable needs of navigation.

EFFECTIVE DATE: These regulations
become effective on January 4, 1988.

FOR FURTHER INFORMATION CONTACT:
Ann B. Deaton, Bridge Administrator,
telephone (804) 398-6222.

SUPPLEMENTARY INFORMATION: On ]une
18, 1987, the Coast Guard published
proposed rules (52 FR 23187) concerning
this amendment. The Commander, Fifth
Coast Guard District, also published the
proposal as a Public Notice dated June
18, 1987. In each notice interested
persons were given until August 28,
1987, to submit comments.

Drafting Information

The drafters of these regulations are
Linda L. Gilliam, Project Officer, and
CDR Robert }. Reining, Project Attorney.

Discussion of Comments

In February 1987, the North Carolina
Department of Transportation requested
a change in the drawbridge regulations
governing the operation of the bridge on
U.S. 70 across Beaufort Channel, mile
0.1, at Beaufort, North Carolina, to
restrict the openings of the bridge
between 7:30 a.m. and 7:30 p.m. from
May 1 through October 31. Restriction
currently apply to the period between -
7:00 a.m. and 7:00 p.m.

A proposed rule was published in the

Federal Register (52 FR 23187) on June

18, 1987. As a result of the notice of
proposed rulemaking, three letters were
received. All of the responses favored
the proposed changes to the regulations.

Economic Assessment and Certification

These regulations are considered to
be non-major under Executive Order
12291 on Federal Regulation and
nonsignificant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979). The economic impact has been
found to be so minimal that a full
regulatory evaluation is unnecessary.
This conclusion is based on the fact that

_the proposed regulation wiil have no

effect on commercial navigation, or on
any industries that depend on
waterborne transportation. Since the
economic impact of these regulations is
expected to be minimal, the Coast
Guard certifies that they will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 33 CFR Part 117
Bridges.

Regulations

In consideration of the foregoing, Part.

117 of Title 33, Code of Federal
Regulations, is amended as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-01(g).

2. Section 117.822 is revised to read as
follows: .

§ 117.822 Beaufort Channel, North
Carolina

{a) From May 1 to October 31, the
draw shall open on signal every hour on
the half hour from 7:30 a.m. to 7:30 p.m.
for the passage of pleasure craft. To
accommodate approaching pleasure
craft, the hourly opening may be
delayed up to 10 minutes past the half
hour. . :

(b) The draw shall open on signal for
public vessels of the United States, state
and local governments, commercial
vessels, and any vessel in an emergency

-involving danger to life or property.

Dated: November 19, 1987.
A.D. Breed,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

{FR Doc. 87-27817 Filed 12-3-87; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION

- AGENCY

40 CFR Part 81

{FRL-3298-2]

Designation of Areas for Air Quality
Planning Purposes; Pennsylvania;
Redesignation of Portions of the

Johnstown Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a request
from the Commonwealth of
Pennsylvania to redesignate several
portions of the Johnstown, Pennsylvania

" area to "Better Than National
" Standards” with respect to Total
‘Suspended Particulates {TSP).

EFFECTIVE DATE: This rule will become

effective on January 4, 1988.

ADDRESSES: Copies of the documents

. relevant to this action are available for

public inspection during normal

business hours at the following

locations:

U.S. Environmental Protection Agency,
Region 111, Air Management Division,
841 Chestnut Building, Philadelphia,
PA 19107, Attn: Esther Steinberg

Commonwealth of Pennsylvania,
Department of Environmental
Resources, Bureau of Air Quality
Control, 200 North 3rd Street,
Harrisburg, PA 17120, Attn: Gary
Triplett.

FOR FURTHER INFORMATION CONTACT:
Larry Budney at the EPA Region 11l
address stated above or telephone (215)
597-0545.

SUPPLEMENTARY INFORMATION: Under
section 107(d) of the Clean Air Act (Act)
the Administrator of EPA has
promulgated the National Ambient Air
Quality Standards (NAAQS]) attainment
status for all areas within each State
(see 43 FR 8962 (March 3, 1978)). These
area designations are subjecl to revision
whenever sufficient data become
available to warrant a redesignation.
The Pennsylvania Department of
Environmental Resources (DER) has
submitted to the U.S. Environmental
Protection Agency (EPA), on July 1, 1985
a request to have the following portions .
of the Johnstown area redesignated with
respect to TSP
City of Johnstown and Dale Borough
(Boro) redesignated from “Does Not
Meet Secondary Standards” to "'Better
Than National Standards.”
East Conemaugh Boro and Franklin Boro
redesignated from “Does Not Meet
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Primary Standards” to “Better Than
National Standards.”

East Taylor Township (Twp.), Middle
Taylor Twp. and West Taylor Twp.
redesignated from “Cannot Be
Classified” to “Better Than National
Standards.”

The air quality data from January 1983
through the end of 1986 indicate that the
Johnstown area shows no violations of
the TSP air quality standards and
therefore, EPA is redesignating this area
to attainment for TSP.

EPA has examined the air quality data
collected from the monitoring sites used
to demonstrate attainment and found
that the data were collected in
accordance with all EPA requirements.
In addition, DER has provided evidence
of an implemented control strategy and
evidence that emissions are not likely to
increase in this area. There are no
stacks in excess of Good Engineering
Practice (GEP) in the area and no
dispersive techniques have been
implemented.

The improvement in air quality was
accompanied by a reduction in actual
and allowable emissions of 980 tons per
year. This was due to the permanent
shutdown of Bethlehem Steel's coke
battery and blast furnace. This facility
would need a new source review permit
to recommence operation.

In the January 20, 1987 Proposed Rule
(52 FR 2118) concerning this action, EPA

inadvertently proposed that East
Conemaugh Boro and Franklin Boro be
reclassified from secondary
nonattainment to attainment, but should
have proposed reclassification from
primary nonattainment to attainment.
That happened as a result of the fact
that in a previous letter from the
Commonwealth dated July 27, 1984, it
was requested that the designation for
those boros be changed from primary
nonattainment to secondary
nonattainment. That request was
proposed in the Federal Register on
March 11, 1985 (50 FR 9694), and no
comments were received. Final action
was not taken due to the lack of support
documentation necessary to reclassify
those areas. However, in the request
that is the subject of today's action, the
necessary documentation was provided
to demonstrate full attainment for those
areas. Since no comments were received
during the comment period for either of
the proposed actions, EPA does not
consider it to be necessary to repropose
this reclassification action.

Final Action

EPA is approving the July 1, 1985
request from the Commonwealth of
Pennsylvania to redesignate certain
portions of the Johnstown area to
attainment for TSP.

The Office of Management and Budget

. has.exempted this rule from the

PENNSYLVANIA—TSP

requirements of section 3 of Execuhve
Order 12291.

Under section 307(b}{1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by (60 days from date of
publication). This action may not be
challenged later in proceedings to
enforce its requirements (See section
307(b)(2)).

List of Subjects in 40 CFR Part 81

Air pollution control, National parks,
Wilderness areas.

Dated: November 20, 1987.

Lee M. Thomas,
Administrator.
Part 81 of Chapter I, Title 40 of the

Code of Federal Regulations is amended
as follows:

PART 81—[AMENDED]

Subpart NN—Pennsylvania
1. The authority citation for Part 81
continues to read as follows:
Authority: 42 U.S.C. 7401-7642.

2. Section 81.339 is amended by
revising entry IV.(A) for the “Johnstown
Air Basin” in the table for Total

" Suspended Particulates to read as

follows:

§ 81.339 Pennsylvania.

Designated area

Does not
meet primary
standards

Does not
meet
secondary
standards

Better than
national
standards

Cannot be
classified

V. Central Pennsylvania Intrastate AQCR:
{A) Johnstown Air Basin: Cambria County:
City of Johnstown

Date Boro

East Conemaugh Boro............

Franklin Boro

East Taylor Twp
Middle Taylor Twp..

West Taylor Twp ..........

HKXX KX XX

{FR Doc.-87-27865 Filed 12-3-87; 8:45 am]
BILLING CODE 6560-50-M

VETERANS ADMINISTRATION
48 CFR Part 819

Acquisition Regulations for Smalt
Business Concerns

AGENCY: Veterans Administration.

i

ACTION: Final regulation.

SUMMARY: The Veterans Administration
(VA) is revising the VA Acquisition
Regulation (VAAR) to address the
procedure for processing Small Busmess
Administration Certificate of
Competency appeals and to include
additional language to increase the
emphasis on giving Vietnam era and
disabled veteran-owned firms every

opportunity to participate in selling
items and services to the VA,

EFFECTIVE DATE: November 24, 1987.

FOR FURTHER INFORMATION CONTACT:
Chris A. Figg, Policy and Interagency
Service (91A), Office of Procurement
and Supply, Veterans Administration
810 Vermont Avenue NW., Washington.
DC 20420, (202) 233-2334.
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SUPPLEMENTARY INFORMATION:
I. Background

On May 4, 1987, there was published
in the Federal Register (52 FR 16290) a-
notice of proposed rulemaking providing
internal procedures for processing Small
Business Administration Certificate of
Competency appeals and providing
additional language to give the Vietnam
era and disabled veteran-owned firms
every opportunity to participate in VA
procurement opportunities.

Interested persons were given 30 days
to comment on the proposal. The VA
received no comments in response to the
notice of proposed rulemaking;
therefore, the regulation is adopted.

II. Executive Order 12291

Pursuant to the memorandum from the
Director, Office of Management and
Budget, to the Administrator, Office of
Information and Regulatory Affairs,
dated December 13, 1984, this final rule
is exempt from sections 3 and 4 of
Executive Order 12291.

I11. Regulatory Flexibility Act (RFA)

Because this proposed rule does not
come within the term “rule” as defined
in the RFA (5 U.S.C. 601(2)), it is not
subject to the requirements of that Act.
In any case, this change will not have a
significant impact on a substantial
number of small entities because the
provisions implement the requirements
of the Competition in Contracting Act
(CICA) as required by the Federal
Acquisition Regulation (FAR). The
provisions are primarily internal
procedures which will not impact the
private sector.

IV. Paperwork Reduction Act

This proposed rule requires no
additional information collection or
recordkeeping requirements upon the
public.

List of Subjects in 48 CFR Part 8

Government procurement.

Approved: November 24, 1987.
Thomas K. Turnage,
Administrator.

Part 819 of title 48 of the Code of
Federal Regulations is amended as
follows:

PART 819—SMALL BUSINESS AND
SMALL DISADVANTAGED BUSINESS
CONCERNS

1. The authority citation for Part 819
continues to read as follows:

Authority: 38 U.S.C. 210 and 40 U.S.C.
486(c).

2. Subpart 819.6 is added to read as
follows:

Subpart 819.6 Certificates of
Competency and Determinations of
Eligibility

819.602-3 Appealing Small Business
Administration’s decision to issue
Certiticates of Competency.

Formal VA appeals of an initial
concurrence by the SBA Central Office
in an SBA Regional Office decision to
issue a Certificate of Competency (CoC)
will be processed as follows:

(a) When the contracting officer
believes that the VA should formally
appeal the concurrence by the SBA
Central Office in an SBA Regional
Office decision to issue a CoC, the
contracting officer will so notify the
Director, Office of Procurement and
Supply (93B) in writing within five
business days after receipt of the SBA
Central Office’s written confirmation of
its determination. Within ten business
days of the contracting officer’s receipt
of the SBA's written confirmation (or
within a period acceptable to the VA
and the SBA), the Director, Office of
Procurement and Supply (93B) will
advise the SBA Central Office that the
VA intends to file a formal appeal.

{b) Within ten business days of the
contracting officer’s receipt of the SBA
Central Office’s written confirmation,
the contracting officer will furnish an
original and one copy of the appeal file
to the Director, Office of Procurement
and Supply (93B). The file must contain
a copy of the bid/offer from the firm
considered nonresponsible, a copy of
the bid/offer from the firm otherwise in
line for award, a copy of the bid, a copy
of the bid abstract, a copy of SBA's CoC
Review Committee report, a copy of all
correspondence with SBA on the matter,
and the contracting officer’s narrative
statement establishing the error,
omission, or other basis for disputing
SBA'’s proposed responsibility
determination.

(c) The Director, Office of
Procurement and Supply (93B) will
review the file prepared by the
contracting officer. If the contracting
officer’s position is accepted, the
Director, Office of Procurement and
Supply (93B) will transmit the formal
appeal to the SBA Central Office within
ten business days after notifying that
office of the VA's intent to appeal (or
within a period acceptable to the VA
and the SBA). The contracting officer
will be informed of the final SBA
decision.

(d) If, after the Central Office review,
it is decided that a formal appeal should
not be made to the SBA, the contracting

- officer will be advised of this decision

and that the CoC should be accepted by
the VA. The SBA Central Office will

also be advised that the VA will not
pursue its formal appeal. If the decision
concerns major construction projects
and the Office of Facilities disagrees
with the decision made by the Director,
Office of Procurement and Supply, the
matter will be referred to the Senior
Procurement Executive for a final VA
determination.

3. In section 819.807-70, the heading
and first sentence are revised to read as
follows:

819.807-70 Commitments of the Office of
Facilities’ funded projects for the 8(a)
program.

Major and minor projects funded by
the Office of Facilities (including those
delegated to the Department of
Medicine and Surgery) which have been
committed to the 8(a) program will not
be withdrawn from that program
without the consent of the Office of
Small and Disadvantanged Business
Utilization (005C). * * *

4. In section 819.7004, the heading and
first sentence is revised to read as
follows:

819.7004 Waiver of the use of Vietnam era

* or disabled veteran-owned firms.

1t is the policy of the VA to provide
Vietnam era and disabled veteran-
owned firms every opportunity to
participate in the acquisition process.
LI IR R R .
|[FR Doc. 87-27775 Filed 12-3-87; 8:45 am]
BILLING CODE 8320-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Removal of Gambusia
amistadensis, the Amistad Gambusia,
From the List of Endangered and
Threatened Wildlife

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service is removing the Amistad
gambusia (Gambusia amistadensis)
from the List of Endangered and
Threatened Wildlife. This action is
based on a review of all available data,
which indicate that this fish is extinct,

- The species is known to have occurred

naturally -only in Goodenough Spring,
Val Verde County, Texas. It was
eliminated there by inundation from the
Amistad Reservoir, an impoundment
constructed on the Rio Grande River in
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1968. All other springs considered likely
to harbor the species have been
examined, but it was never found.
Captive populations of G. amistadensis
were maintained, but have since died or
been eliminated through hybridizations
with and predation by the mosquitofish
(Gambusia affinis). Removing the
Amistad gambusia from the List -
constituteés Service recognition of its
extinction and removes Federal
protection under the Endangered
Species Act. '

DATE: This rule becomes effective on
January 4, 1988. '
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Service's Regional Office of
Endangered Species, 500 Gold Avenue
SW., Room 4000, Albuquerque, New
Mexico.

FOR FURTHER INFORMATION CONTACT:
Gerald L. Burton, Endangered Species
Biologist, U.S. Fish and Wildlife Service,
P.O. Box 1306, Albuquerque, New
Mexico 87103 (505/766-3972 or FTS 474~
3972).

SUPPLEMENTARY INFORMATION:

Background

The Amistad (Goodenough) gambusia
(Gambusia amistadensis) is known to
have occurred only in Goodenough
_ Spring, a tributary of the Rio Grande in
Val Verde County, Texas. It was
described by Dr. Alex Peden in 1973,
based on specimens collected in 1968
from Goodenough Spring just prior to its
inundation by Amistad Reservoir. The
species was not recognized as distinct
until well after reservoir construction
began (Peden 1973). During extensive
collecting by Peden (1973) in spring
areas immediately upstream and
downstream from the Amistad
Reservoir, no additional G. amistadensis
were found, and Peden believed that the
species was restricted to the
" Goodenough Spring area.

. In July 1968, backwaters of the
Amistad Reservoir, constructed by the
U.S. Army Corps of Engineers, began
permanent flooding of the area. In
subsequent visits to the area after the
reservoir had filled, the spring was
found to be under more than 21.3 meters
(70 feet) of silt-laden water, and Peden
(1973) believed that the species was
probably extirpated there. In 1979, all
Texas springs listed by Brune (1981) as
being within 50 kilometers (31 miles) of
Goodenough Spring with outflow in
excess of 10 liters per second (0.353
cubic feet per second) were surveyed,
but no G. amistadensis were found, and
the species is believed to be extinct
(Hubbs and Jensen 1984).

Gambusia amistadensis was listed as
endangered on April 30, 1980 (45 FR
28721), under provisions of the
Endangered Species Act of 1973, as
amended, at which time it occurred only
in captivity at the University of Texas
and Dexter National Fish Hatchery in
New Mexico. Since that time, all captive
populations have died or been
eliminated through hybridization with
and predation by the mosquitofish,
Gambusia affinis. In the Federal
Register of March 11, 1987 (52 FR 7462-
7463), the Service published a proposed
rule to delist the Amistad gambusia.

Summary of Comments and
Recommendations

In the March 11, 1987, proposed rule
(52 FR 7462) and associated
notifications, all interested parties were
requested to submit information that
might contribute to the development of a
final rule. Appropriate State agencies,
county governments, Federal agencies,
scientific organizations, and other
interested parties were contacted and
requested to comment. A newspaper
notice that invited general public
comment was published in the Del Rio
News-Herald on April 3, 1987. Five
comments were received and are
discussed below.

Comments of support were received
from the Texas Parks and Wildlife
Department, the American Society of
Ichthyologists and Herpetologists, a
faculty member from the University of
Texas at Austin, and a faculty member
from Pan American University. A letter
of opposition was received from a
faculty member from the University of
Oklahoma.

The commenter from the University of
Oklahoma stated that he could see no
benefit to delisting because of presumed
extinction, and if the species remains on
the list, it will automatically have
protection if any other populations are
discovered. The Service responds that
maintaining a species on the List when it
is presumed extinct-causes an
unnecessary burden on Federal
Agencies when they evaluate projects in
the context of section 7 of the

- Endangered Species Act. In addition, if

the species is rediscovered, it can be
relisted expeditiously under emergency
provisions of the Act.

Summary of Status Findings

After a careful review of all available
data, the Service has determined that:
Gambusia amistadensis is extinct and
no longer requires protection pursuant to
the Endangered Species Act of 1973, as
amended. If evidence to the contrary is
presented later, listing may be
reproposed.

Regulations at 50 CFR 424.11 state
that a species may be delisted if: (1) It
becomes extinct, (2} it recovers, or (3)
the original classification data were in
error. The Service believes that enough
evidence exists to recognize Gambusia
amistadensis as extinct. The
Endangered Species Act requires that
certain factors be considered before a
species can be listed, reclassified, or
delisted. These factors and their
application to G. amistadensis are as
follows:

A. The present or threatened
destruction, modification or curtailment
of its habitat or range. The Amistad
gambusia was known to occur only in
Goodenough Spring, tributary to the Rio
Grande in Val Verde County, Texas. In
July of 1968, backwaters of the Amistad
Reservoir began permanent flooding of
the area. The Amistad gambusia is
believed to have been extirpated in that
area.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. Not applicable.

C. Disease or predation. Not
applicable.

D. The inadequacy of existing
regulatory mechanisms. Not applicable.

E. Other natural or manmade factors
affecting its continued existence. All
captive populations of G. amistadensis
have died or been eliminated due to
hybridization with and predation by the
mosquitofish (Gambusia affinis).

Effects of Rule

This action removes this species from
the List of Endangered and Threatened
wildlife. Federal agencies are no longer
required to consult with the Secretary to
insure that any action authorized,
funded, or carried out by such agency is
not likely to jeopardize the continued
existence of the Amistad gambusia.
Federal restrictions on taking this
species no longer apply. There is no
designated critical habitat for this
species. '

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations.adopted -
pursuant to section 4(a) of the-

‘Endangered Species Act of 1973, as - -

amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).
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Primary Author

The primary author of this final rule is
Alisa M. Shull, Endangered Species
Biologist, U.S. Fish and Wildlife Service,
Albuquerque, New Mexico 87103 (505/
766-3972 or FTS 474-3972).

List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Regulation Promulgation

Accordingly, Part 17, Subchapter B of
Chapter [, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 94-359, 90 Stat. 911; Pub. L. 95-832, 92 Stat.
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97—
304, 96 Stat. 1411 {16 U.S.C. 1531 et seq.); Pub.
L. 99-625, 100 Stat. 3500 (1986), unless
otherwise noted.

§ 17.11 [Amended]

2. Amend § 17.11(h) by removing
Amistad gambusia (Gambusia
amistadensis) under “Fishes" from the
List of Endangered and Threatened
Wildlife.

Dated: October 22, 1987.

Susan Recce,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

{FR Doc. 87-27912 Filed 12-3-87; 8:45 am]
BILLING CODE 4310-55-M

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Status for Crescentia
Portoricensis

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines
endangered status for a plant,
Crescentia portoricensis (Higuero de
Sierra), pursuant to the Endangered
Species Act (Act) of 1973, as amended.
Crescentia portoricensis is endemic to
evergreen, semievergreen, and

deciduous forests on serpentine in the
lower Cordillera region of southwestern
Puerto Rico. This small tree is
threatened by the indirect effects of
deforestation and its extremely low
population size. This rule implements
the Federal protection and recovery *
provisions afforded by the Act for
Crescentia portoricensis.

DATES: The effective date of this rule is
January 4, 1988.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Caribbean Field Office, U.S.
Fish and Wildlife Service, P.O. Box 491,
Boqueron, Puerto Rico 00622, and at the
Service's Southeast Regional Office,
Suite 1282, 75 Spring Street SW.,
Atlanta, Georgia 30303.

FOR FURTHER INFORMATION CONTACT:
Ms. Susan Sealander at the Caribbean
Field Office address (809/851-7297) or
Mr. Richard P. Ingram at the Atlanta
Regional Office address (404/331-3583
or FTS 242-3583).

SUPPLEMENTARY INFORMATION:
Background

Crescentia portoricensis was
discovered by N. L. Britton in 1913 along
the Maricao River in western Puerto
Rico. A small population of the species
was later found approximately 10 miles
(16 kilometers) to the southwest in the
Susua area. Prior to 1979, the species
was known from two small populations
in Maricaé Commonwealth Forest and a
third in Susua Commonwealth Forest,
each population consisting of about six
plants. The two Maricao populations
were not found during a 1979 survey
(Vivaldi and Woodbury 1981), and
repeated searches of these sites have
failed to locate the plants. However, five
populations with 36 individuals were
recently discovered in the Maricao area
by Commonwealth Forest personnel.
Thus, a total of 42 plants are now known
from six sites.

Crescentia portoricensis is an
evergreen vinelike shrub or small tree
reaching 20 feet (8 meters) in height,
with a trunk diameter of 3 inches (8
centimeters). The leaves are simple,
oblanceolate to narrowly elliptic, shiny
dark green and leathery, and usually
clustered at the nodes. The yellowish-
white flowzrs are tubular and irregularly
bell-shaped. The fruits are cylindric,
hard, and dry. The species is endemic to
the montane and lower montane mixed .
evergreen, semievergreen, and
deciduous forests of the lower Cordillera
of southwest Puerto Rico. Much of this

region is underlain by serpentine, which -

appears as outcrops or serpentinaceous
soils, and contributes to a high floristic

diversity-and endemism. Within the two
Commonwealth Forest units-where: it
occurs, Crescentia portoricensis is
restricted to sites along permanent or - -
intermittent watercourses.

Deforestation has had a significant
effect on the native flora of Puerto Rico,
particularly at lower elevations. The
lands presently within Susua
Commonwealth Forest, entirely below
1,550 feet (475 meters), were deforested
by the beginning of this century. The
fact that Crescentia portoricensis
occupied sites in ravine-bottoms
probably contributed to its persistence
in this area, although such sites were
then exposed to the after-effects of
deforestation. The lands at higher
elevations (up to'2,880 feet or 875
meters) in Maricao Commonwealth
Forest have largely escaped such
extreme alternation, but both Maricao
and Susua have continued to be affected
indirectly by deforestation of adjacent-
lands and the increased incidence of
erosion, landslides, and flash flooding.
Since it occupies stream and valley
bottom habitats, Crescentia
portoricensis has been particularly
vulnerable to these impacts. It is
believed that the two previously known
Maricao populations were lost to
flooding and the resulting erosion of
their habitat,

Crescentia portoricensis was
recommended for Federal listing by the
Smithsonian Institution (Ayensu and
DeFilipps 1978). The species was
included among the plants being
considered as endangered or threatened
species by the Fish and Wildlife Service,
as identified in the notice published in
the December 15, 1980, Federal Register
{45 FR 82480). The species was placed in
category 1 (species for which the Service
has substantial information supporting
the appropriateness of proposing to list
them as endangered or threatened), and
was retained in category 1 in the
September 27, 1985, revised notice {50
FR 39526).

In a notice published in the Federal
Register on February 15, 1983 (48 FR
6752), the Service reported the earlier
acceptance of the new taxa in the
Smithsonian's 1978 book as under
petition within the context of section
4(b)(3)(A) of the Act, as amended in
1982. The Service subsequently found on
October 13, 1983, October 12, 1984,
October 11, 1985, and October 10, 1986,
that listing Crescentia portoricensis was
warranted but precluded by other
pending listing actions, in accordance
with section 4(b)(3)(B)(iii) of the Act.
The Service proposed listing Crescentia
portoricensis on January 14, 1987.
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Summary of Comments and
Recommendations

In the January 14, 1987, proposed rule
and associated notifications, all
interested parties were requested to
submit factual reports or information
that might contribute to the development
of a final rule. Appropriate agencies of
the Commonwealth of Puerto Rico,
Federal agencies, scientific
organizations, and other interested

parties were contacted and requested to )

comment. A newspaper notice inviting
general public comment was published
in the San Juan Star on February 6, 1987,
Six letters of comment were received
and are discussed below. A public
hearing was neither requested nor held.
The Secretary of the Puerto Rico
Department of Natural Resources
supported the proposed listing of
Crescentia portoricensis. The Federal
Highway Administration, U.S. Forest
Service, énd Environmental Protection
Agency each acknowledged the
proposal and stated that no specific
actions under consideration by their
agencies would affect the species. The
Natural History Society of Puerto Rico
indicated no objection to the proposal
.but also noted that Crescentia
portoricensis might occur on the Cabo
Rojo National Wildlife Refuge. The
Service can find no record of such -
occurrence, and considers that this
suggestion may refer to another species
of Crescentia. The U.S. Army Corps of
Engineers responded with a request for
more information; this request was
answered, and the Corps elected not to
comment on the proposal at this time,

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that Crescentia portoricensis should be
classified as an endangered species.
Procedures found at section 4(a)(1) of
the Endangered Species Act (16 U.S.C.
1531 et seq.) and regulations {50 CFR
Part 424) promulgated to implement the
listing provisions of the Act were
followed. A species may be determined
to be an endangered or threatened
species due to one or more of the five
factors ‘described in section 4({a)(1).
These factors and their application to
Crescentia portoricensis Britton
(Higuero de Sierra) are as follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. The indirect
effects of deforestation, particularly
habitat modification and direct
destruction of plants through erosion or

_ landslides caused by accelerated runoff

and flash flooding, appear to be the
most serious threats to Crescentia
portoricensis. Although the surviving
populations exist within units of the
Commonwealth Forest system, the
alteration of surrounding lands
continues to affect the species and its
habitat. In addition, flood control
projects, which include large reservoirs
in the mountains of the Maricao area,
have been proposed by the Army Corps
of Engineers. If these are constructed,
impoundments could extend into
drainages where the species may occur.
B. Overutilization for commercial,
recreational, scientific; or educational

purposes. Taking for these purposes has

not been a documented factor in the
decline of this species, but could become
so in the future. Species of the genus -
Crescentia (calabash) are widely
cultivated throughout the Old and New
World tropics. Overcollection could
prove a serious problem for this species,
since only 42 individuals are known to
exist in the wild.

C. Disease or predation. Disease and
predation have not been documented as
factors in the decline of this species.

D. The inadequacy of existing
regulatory mechanisms. The -
Commonwealth of Puerto Rico has
recently adopted a regulation that
recognizes and provides protection for
certain Commonwealth listed species.
However, Crescentia portoricensis is
not yet on the Commonwealth list.
Federal listing would provide the Act's
recovery and protection provisions to
this small tree.

E. Other natural or manmade factors
affecting its continued existence. The
known populations of Crescentia
portoricensis are confined to
geographically small areas and thus are
susceptible to a variety of natural
disturbances, such as major storms and

. resulting landslides or flooding,

Although the species is probably
adapted to survive such events, these
natural threats are exacerbated by the
manmade conditions outlined in factor
“A" above. In addition, with only 42
plants known to exist, and no seedlings
ever observed, rarity is itself a factor
affecting continued survival.

The Service has carefully assessed the

best scientific and commercial

information available regarding the past,
present, and future threats faced by this
species in determining to make this rule
final. Based on this evaluation, the

" preferred action is to list Crescentia

portoricensis as endangered. Since there

-are few individuals remaining and a

continuing risk of damage to the plants

“and/or their habitat, endangered status

seems an accurate assessment of the

species’ condition, It is not prudent to
designate critical habitat because of the
reasons given below. T

Critical Habitat

Section 4{a}{3) of the Act, as amended,
requires that to the maximum extent
prudent and determinable, the Secretary
designate critical habitat at the time a
species is determined to be endangered
or threatened. The Service finds that
designation of critical habitat is not
prudent for Crescentia portoricensis at
this time. The distribution of this species
is so restricted that collecting or
vandalism could seriously damage or
eliminate the remaining populations.

- Publication of critical habitat

descriptions and maps in the Federal
Register would increase the likelihood
of such activities. Federal involvement
in the areas where this plant occurs can
be identified without the designation of
critical habitat. All involved parties and

- landowners will be notified of the
. location and importance of protecting

this species’ habitat, and such protection
will be addressed through the recovery
process and through section 7
procedures (see ‘‘Available
Conservation Measures,” below).

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for

_Federal protection, and prohibitions

against certain practices. Recognition
through listing encourages and results in
conservation action by Federal,
Commonwealth, and private agencies,
groups, and individuals. The
Endangered Species Act provides for
possible land acquisition and
cooperation with the Commonwealth
and requires that recovery actions be
carried out for all listed species. Such
actions are initiated by the Service
following listing. The protection required
of Federal agencies and the prohibitions
against taking are discussed, in part,
below.

Section 7(a) of the Act, as amended,

. requires Federal agencies to evaluate

their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being

~ designated. Regulations implementing

this interagency cooperation provision
of the Act are codified at 50 CFR Part

'402. Section 7(a)(2) requires Federal

agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of a listed species or to - -
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destroy or adversely modify its critical .

habitat. If a Federal action may affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service. No critical habitat is being
proposed for Crescentia portoricensis,
as discussed above. Federal
involvement is expected only if flood
control projects are begun by the U.S.
Army Corps of Engineers. However,
through careful planning, adverse
impacts to this species can be
minimized.

Section 9(a}(2) of the Act and its
implementing regulations found at 50
CFR 17.61, 17.62, and 17.63 set forth a
series of general trade prohibitions and
exceptions that apply to all endangered
plants. These prohibitions, in part, make
it illegal for any person subject to the
jurisdiction of the United States to
import or export any endangered plant,
transport it in interstate or foreign
commerce in the course of commercial
activity, sell or offer it for sale in
interstate for foreign commerce, or
remove it from areas under Federal

jurisdiction and reduce it to possession.

Certain exceptions can apply to agents
of the Service and Commonwealth
conservation agencies. The Act and 50
CFR 17.62 and 17.63 also provide for the
issuance of permits to carry out
otherwise prohibited activities involving
endangered plant species under certain

some horticultural interest in Crescentia
portoricensis, it is anticipated that few. -
trade permits would ever be sought or
issued since the species is not known to
be in cultivation and is uncommon in the
wild. Requests for copies of .the
regulations on plants and inquiries -
regarding them may be addressed to the
Federal Wildlife Permit Office, U.S. Fish
and Wildlife Service, Washington, DC
20240 (703/235-1903).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the reasons
for this determination was published in
the Federal Register on October 25, 1983
(48 FR 49244).
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List of Subjects in 50 CFR Part 17
Endangered and threatened w1]dhfe,

- Fish, Marine mammals, Plants

(agriculture).
Regulation Promulgation

Accordingly, Part 17, Subchapter B of
Chapter 1, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED])

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 94-359, 90 Stat. 911; Pub. L. 85-632, 92 Stat.
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97-
304, 96 Stat. 1411 (16 U.S.C. 1531 et seq.); Pub.
L. 99-625, 100 Stat. 3500 (1986), unless
otherwise noted. -

2. Amended § 17.12(h) by adding the
following, in alphabetical order under
Bignoniaceae, to the List of Endangered
and Threatened Plants:

§17.12 ' Endangered and threatened plants:
*

* * * *

circumstances. Although there. may be Pp. (h)* **
Species Criticat Special
Mistoric range Status When listed ) pe
Scientitic name Common name g habitat rules
Bignoniaceae—Bignonia family: .
Crescentia portoricensis .........ceuceerveae. Higuero de Sierra..........oeoeereerecneercenionieenne US.A. (PR) E 301 NA NA

Dated: October 22, 1987.
Susan Recce,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

{FR Doc. 87-27913 Filed 12-3-87; 8:45 am|
BILLING CODE 4310-55-M

50 CFR Part 20

Migratory Bird Hunting; Late Seasons,
and Bag and Possession Limits for
Certain Migratory Game Birds in the
United States .

AGENCY: Fish and Wildlifé Service,
Interior.

ACTION: Final rule amendment.

SUMMARY: This final rule amendment
prescribes the daily bag and possession
limits for ducks in the Mississippi

Flyway in those States selecting the
point system. These bag limits were
omitted from the rulemaking dated
Tuesday, September 29, 1987 (52 FR
36496).

EFFECTIVE DATE: December 4, 1987.
FOR FURTHER INFORMATION CONTACT:
Rollin D. Sparrowe, Chief, Office of
Migratory Bird Management, Matomic
Building—Room 536, U.S. Fish and
Wildlife Service, Department of the
Interior, Washington, DC 20240 (202/
254-3207). .

SUPPLEMENTARY INFORMATION: On

_ September 29, 1987, the U.S. Fish and

Wildlife Service (hereinafter the
Service) published in the Federal
Register (52 FR 36496) a final rule
prescribing the late open seasons,
hunting hours, hunting areas, and daily
bag and possession limits for general

1987-88 waterfowl seasons in the
conterminous United States. In a table
on page 36519 of that rulemaking, the
Service prescribed the point values
assigned to the species and sexes of
ducks for States in the Mississippi
Flyway that select the point system, but
inadvertently omitted prescribing the
daily bag and possession limits. The
addition of the daily bag and possession
limits to that table is made in this final
rule amendment.

Environmental Considerations

Compliance of the 1987-88 migratory
game bird hunting regulations with the
National Environmental Policy Act and
the Endangered Species Act were
addressed by the Service in the
September 29, 1987, “final” rule.
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Regulatory Flexibility Act, Executive
Order 12291 and Paperwork Reduction
Act

In the March 13, 1987, Federal Register
- (52 FR 7900), the Service reported

measures it had undertaken to comply - -

with requirements of the Regulatory
Flexibility Act and the Executive Order.
The annual migratory game bird hunting
regulations contain no information
collections subject to Office of
Management and Budget review under
the Paperwork Reduction Act of 1980.

Memorandum of Law

The Service published its
Memorandum of Law, required by
section 4 of Executive Order 12291, in
the Federal Register dated August 3,
1987 (52 FR 28717).

Authorship

The primary author of this amendment
is Greg Esslinger, Office of Migratory
Bird Management, working under the -
direction of Rollin D. Sparrowe, Chief.

List of Subjects in 50 CFR Part 20

Exports, Hunting, Imports,
Transportation, Wildlife.

For the reasons set out in the
preamble, Title 50, Chapter I,
Subchapter B, Part 20, Subpart K is
amended as follows:

" PART 20—{AMENDED]

1. The authority citation for Part 20
continues to read as follows:

Authority: Migratory Bird Treaty Act, sec.
3, Pub. L. 65-186, 40 Stat. 755 (16 U.S.C. 701~
708h); sec. 3(h), Pub. L. 95-6186, 92 Stat. 3112
(16 U.S.C. 712).

Note.~—The annual hunting regulations
provided for by § 20.105 of 50 CFR Part 20
will not appear in the Code of Federal
Regulations because of their seasonal nature.

2. Section 20.105 on page 36519 of the
September 29, 1987, Federal Register is
amended by revising the table of
Mississippi Flyway point values for
duck species and sexes to read as
follows (the introductory paragraph is
being republished):

§20.105 Seasons, limits, and shooting
hours for waterfowl, coots and gatlinules.

Subject to the applicable provisions of
the preceding sections of this part, the
areas open to hunting, the respective
open seasons {(dated inclusive}, the
shooting and hawking hours, and the
daily bag and possession limits on the
species designated in this section are
prescribed as follows:

* * * * *

Point system—Ducks and mergansers. .

The Mississippi Flyway States selecting’
the point system bag limits on

. designated species are listed in the table

above.

The daily bag limit is reached when
the point values of the last bird taken
added to the sum of the point value of
the other birds already taken during that
day reaches or exceeds 100 points. The
possession limit is the maximum number
of birds of species and sex which could
have legally been taken in 2 days.

The point values assigned to the
species and sexes are as follows:

Mississippi Flyway

100 points: Black duck, Female mallard

70 points: Wood duck, Redhead, Hooded
merganser

20 points: Blue-winged teal, Green-
winged teal, Cinnamon teal, Wigeon,

Shoveler, Gadwall, Scaup, Mergansers.

(except hooded).

35 points: Male mallard, Pintail, and all
other species of ducks.
Note.—All areas of the flyway are closed

to canvasback hunting.
* * * * *

Date: November 18, 1987.
Susan Recce,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 87-27864 Filed 12-3-87; 8:45 am)
BILLING CODE 4310-55-M .

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 649
[Docket No. 70756-7231]

American Lobster Fishery

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Final rule.

SUMMARY: NOAA issues this final rule

. implementing Amendment 2 to the

Fishery Management Plan for the
American Lobster Fishery (FMP), which:
(1) Increases the minimum legal
carapace length for American lobsters;
(2) prohibits the possession of V-
notched female American lobsters
throughout the range of the stock; and
(3) enhances enforceability of the FMP’s
existing prohibition throughout the
Nation of the possession of egg-bearing
or V-notched female American lobsters,

* or lobsters under the legal minimum size

taken in violation of the Magnuson
Fishery Conservation and Management
Act. The intended effect is to conserve
and manage the American lobster
resource to promote full utilization by
the U.S. fishing industry.

EFFECTIVE DATE: December 31, 1987.

ADDRESSES: Copies of the amendment,
the environmental assessment, and the
regulatory impact review/regulatory
flexibility analysis are available from

- Douglas G. Marshall, Executive Director,

New England Fishery Management
Council, Suntaug Office Park, 5
Broadway, Saugus, MA 01906.

FOR FURTHER INFORMATION CONTACT:
Kathi L. Rodrigues, Resource
Management Specialist, 617-281-3600,
ext. 324.

SUPPLEMENTARY INFORMATION: The
FMP, which was prepared by the New
England Fishery Management Council
{Council), is implemented by regulations
appearing at 50 CFR Part 649. The
objective of the FMP is a unified
regional management program for
American lobsters (Homarus
americanus), to promote conservation,
to reduce the possibility of recruitment
failure, and to allow full utilization of
the resource by the U.S. fishing industry.
Amendment 2 to the FMP was prepared
by the Council and a notice of
availability {52 FR 27031, July 17, 1987)
and a proposed rule (52 FR 28732,
August 3, 1987) were published. Public
comments were invited until September
10, 1987. Amendment 2: {1} Increases the
3% e-inch minimum legal carapace
length for American lobsters to 3%
inches in four Ys2-inch increments,
effective January 1, 1988, 1989, 1991, and
1992; (2) prohibits the possession of V-
notched female American lobsters
throughout the range of the stock; and
(3) facilitates enforcement of the
Nationwide prohibition against
possession of egg-bearing lobsters, V-
notched female lobsters, and lobsters
that are smaller than the minimum size
set forth in the FMP, and taken in
violation of the Magnuson Act. There is
a rebuttable presumption that any non-
conforming lobsters found in interstate
commerce were taken in violation of the
Magnuson Act. Maine is adopting this
identical schedule of increases and
Massachusetts and Rhode Island will
follow suit.

Several comments were received
which indicate that there is confusion
over who this rule applies to and how
the rebuttable presumption will operate.
This issue merits explanation and is
discussed below. i

Part 649 applies to fishing in waters of
the exclusive economic zone (EEZ) and
requires that fishermen who wish to fish
in the EEZ must apply for and receive
Federal permits or federally endorsed
State permits for vessels. As an '
additional conservation measure, this’
part conditions the permits so that all
vessels authorized to fish in the EEZ
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must abide by Federal rules wherever
they fish. This is typically referred to as
the permit election process. Therefore,
the size requirements of this part apply
to lobsters caught in State waters from
vessels permitted to catch lobsters in
the EEZ either under a Federal permit or
a federally endorsed State permit. This
part does not apply to lobsters caught in
State waters by fishermen fishing with
vessels not permitted to harvest lobster
in the EEZ. Lobsters from foreign waters
are also not required to conform to the
minimum size limits of this part.

Because of the high percentage of
lobster fishermen subject to this part
through the permit election process, and
the relatively small number of lobster
fishermen who are not, there is a good
basis for presuming that undersized
lobsters detected in interstate commerce
have been taken in violation of the
Magnuson Act, and this final rule
establishes a rebuttable presumption to
that effect. Consequently, persons
lawfully possessing undersized lobsters
are afforded an opportunity to rebut the
presumption that they were taken in
violation of the Act. A document
showing that undersizéed lobsters were
harvested from State waters by a vessel
which was not permitted to fish in the
EEZ will be sufficient to rebut the
presumption. For nonconforming
lobsters caught in foreign waters, the
presumption may be rebutted by a valid
bill of lading or shipping document
indicating the country of origin.

The size requirements and rebuttable
presumption of this rule do not affect
prevailing State possession regulations
governing minimum lobster size.
Rebutting the presumption of this rule
does not necessarily make possession of
non-conforming lobsters legal at their
final destination in the United States.
Lobsters may be shipped to any State,
but they must be legally harvested under
the law of the State or country of origin
and they must meet the receiving State's
possession size limit for lobsters.
Imported lobsters from another State
which have been illegally harvested or
which violate a receiving State’s law
prohibiting the possession of undersized
lobsters may constitute a Federal
violation of the Lacey Act, as well as a
violation of the law of the receiving
State or the law of the country or State
of origin. If the illegal harvest was from
the EEZ, or by a vesse! permitted to fish
in the EEZ, the Magnuson Act and
implementing regulations would also be
violated.

The preamble to the proposed rule to
implement Amendment 2 described
these measures and their rationale and
is not repeated here.

Comments and Responses

Written comments were submitted by
the U.S. Coast Guard, the U.S.
Department of the Interior, the New
Hampshire Fish and Game Commission
(N.H. F&GC), the Fisheries Council of
Canada (FC-Canada), the New Jersey
Department of Environmental Protection
(N.J. DEP), the New York Department of
Environmental Conservation (N.Y. DEC),
the Entanglement Network Coalition
(ENC), and NMFS." ’

Comment: The Coast Guard
commented that the 5-year incremental
increases would create an unnecessary
expense because of the need to retrain
and outfit their personnel with new
gauges following every increase. The
Coast Guard recommended that the full
increase be implemented at one time
with a temporary moratorium on
enforcement.

Response: The purpose of the
incremental increase is to minimize the
economic burden caused by the short-
term losses associated with a size
increase. The Council believes that,
based on a similar increase
implemented by Rhode Island, the
negative impact on landings and
revenues are reduced when
accomplished over time. A single
increase would create a more severe
economic disturbance in the industry. In
addition, if a single increase were
implemented with a temporary
moratorium on enforcement, it would
delay the expected long-term economic
benefits and possibly threaten the
resource because, without enforcement,
harvesters would probably ignore the
conservation measure and land
undersized lobsters in order to realize a
short-term gain. Therefore, the
incremental increases provide the best
possibility of realizing the expected
benefits of this measure, while
minimizing the short-term impacts. In
order to reduce expenses, the Coast
Guard may wish to consider retooling
the gauges they have, rather than
purchasing new ones. ,

Comment: The Coast Guard and
NMFS' Office of Enforcement
commented that the prohibition on the!
possession of V-notched lobsters could
not be enforced because the preamble to
the proposed rule included the Council’s
recommendation that no civil penalty be
imposed if the V-notched lobsters are
returned to the natural environment.
NMFS' Office of Enforcement also
suggested that definitions for V-notched
and whole lobsters also be included.

Response: The preamble to the
proposed rule states that, while NOAA
will consider the Council’s
recommendation, NOAA has an

obligation to enforce all regulations
implementing the FMP. This position has
not changed. The suggested definitions
have been added.

Comment: The N.]. DEP, noting the
likelihood that New Jersey would not
follow the 5-year scheduled increases,

" inquired whether the Nationwide

prohibition on possession of eggbearing,
V-notched female or sublegal sized
lobsters taken in violation of the FMP
would affect the sale of legally landed
New Jersey lobsters. Also, New Jersey
would oppose this amendment if it
overrides State size regulations and
allows imports smaller than New
Jersey’s limit to compete with the local
product. :

Response: Lobster vessels holding
only a State lobster permit and
harvesting lobsters solely within State
waters will be subject to the regulations
of that State and not these Federal
regulations. However, if a vessel has a
Federal lobster permit or a State lobster
permit Federally endorsed for the
exclusive economic zone (EEZ), then the
catch from the vessel will be subject to
these regulations. Lobsters shown to
have been caught legally in State waters
by vessels not having a Federal permit
need not meet the Federal minimum size
limit and may be shipped to any State,
but they must meet the receiving State’s
size limit. Thus, this rule will not
override New Jersey’s minimum size
regulations. Imported lobsters, or
lobsters from another State, which
violate a State law prohibiting '
possession of sublegal sized lobsters,
may constitute a violation of the Lacey
Act as well as the law of the receiving
State.

Comment: The N.Y. DEC commented
that the national prohibition would
place a presumption of guilt on New
York residents in possession of lobsters
smaller than the Federal limit, unless
they can provide evidence that the
lobsters were legally landed from State
waters. New York has asked for
clarification of the required evidence in
the final rule. New York also asked for a

clarification of the evidence required to

ship lobsters smaller than the Federal
size limit to other States having limits
smaller than the Federal size limit or no
size limits at all.

Response: The National prohibition of
this rule applies to lobsters taken from
the EEZ and to lobsters taken by a
vessel having a Federal lobster permit,
or having a State lobster permit
Federally endorsed for fishing in the
EEZ. Vessels that fish exclusively in
State waters and do not have a Federal
permit or a Federally endorsed State
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permit are not subject to the
requirement of this rule. .

The documentation required to rebut
the presumption that a lobster which
does not conform to the requirement of
these regulations was taken in violation
of the Magnuson Act is:

(1) For imported lobsters—a valid bill
of lading or shipping document showing
the country of origin;

(2) For lobsters harvested in State
waters—a document showing that the
lobsters were harvested from State
waters by a vessel which does not
possess a Federal permit. For example, a
copy of the bill of sale for the
undersized lobsters, including the name
of the harvesting vessel and the number
of its State permit which is not endorsed
for fishing in the EEZ.

Comment: The N.H. F&GC submitted a
Resolution opposing the V-notch
provision as well as any increase in
minimum size without further study of
the economics and biology of the
fishery. The Resolution states that the
N.H. F&GC does not support the size
increase for legal, political, and
socioeconomic reasons. Further, the
Resolution states that the national
prohibition preempts New Hampshire's
management prerogatives,

Response: As explained in response to
other comments, the national prohibition
does not preempt State regulations or a
State’s management prerogatives within
its territorial sea. Vessels permitted by
New Hampshire to harvest lobsters
solely within State waters will be
subject only to New Hampshire's
regulations regarding minimum size.
Conversely, if the holder of a New
Hampshire lobster permit has the permit
Federally endorsed or is found
harvesting lobsters in the EEZ, the
permit holder will be subject to this rule.
Although the N.H. F&GC has requested
further study before the amendment is
approved, the Secretary of Commerce
has determined that sufficient analysis
of the fishery has been considered and
that the amendment is consistent with
the national standards set forth in 16
U.S.C. 1851(a) and other applicable law.

Comment: FC-Canada was concerned
that the amendment may actually be a
trade barrier rather than a conservation
measure. FC-Canada recommended that
a bill of lading or other transportation
document be sufficient evidence to rebut
the presumption that these lobsters were
taken in U.S. waters.

Response: A valid shipping certificate
or bill of lading stating the jurisdiction
they came from is sufficient to rebut the
presumption that the lobsters were
taken in U.S. waters.

Comment: The ENC supported the
proposed rule and encouraged

modifying the rule to address the threat
to lobster resources posed by non-
degradable lost or ghost traps.

Response: The subject of
entanglement was not analyzed during
the development of Amendment 2 and,
therefore, it would be inappropriate to
include any entanglement measures in
this rule. However, the commenter may
wish to bring this matter to the attention
of the Council {see “ADDRESSES"”),
which may propose an additional
amendment to the FMP,

Changes From the Proposed Rule

Except that definitions for “V-notched
lobster” and “whole lobster” are added,
no changes have been made to the
regulatory text published in the
proposed rule for Amendment 2 (52 FR
28732, August 3, 1987) as a result of
public comments, which are addressed
above.

Another proposed rule (52 FR 27564,
July 22, 1987), unrelated to Amendment
2, pertaining to the expiration date of
fishing permits in § 649.4(d) and the
numbering system used to identify
lobster gear in § 649.21(a)(1) has been
available for public comment. No
comments have been received.
Therefore the provisions of these
sections, as proposed, are added to this
final rule.

Classification

The Director, Northeast Region,
NMFS, has determined that Amendment
2 as approved i8 necessary for the
conservation and management of the
American lobster resource and that it is

. consistent with the Magnuson Act and

other applicable law.

The General Counsel of the
Department of Commerce certified to
the Small Business Administration that
this rule will not have a significant
economic impact on a substantial
number of small entities.

The Council prepared a regulatory
impact review that concluded that this
rule would have the following economic
effects. The rule is expected to reduce
exvesse] revenues by $4.2 million in the
first year, assuming that all other
factors, such as recruitment, remain
constant, and increase revenues after
the fifth year. There are an estimated
8,400 commercial lobstermen, both full- .
and part-time, not including those
employed on trawlers which
occasionally land lobsters. The average
loss per lobsterman.is expected to be
about $500 in the first year of
implementation. From the tenth year
onward, the increase in exvessel
revenues will be from $2.0 million (if
there are no positive stock size-
recruitment effects) to $38.6 million (if

positive stock size-recruitment effects
are considered). The average expected
gain would be about $4,800 per
lobsterman, using the average of the
estimates derived from biological
models. The rule is expected in its first
year to decrease the lobstermen’s
revenues by 4.8 percent in the Gulf of
Maine, by 0.9 percent in the inshore
lobster fishery south of Cape Cod, and
by 1.6 percent in the offshore fishery.

Extending the prohibition against
landing V-notched lobsters will initially
decrease the exvessel revenues of about
2,100 commercial lobstermen in
Massachusetts and New Hampshire by
about $259,000, or an average of about
$123 per lobsterman. However, it should
be noted that V-notched lobsters might
have already been voluntarily released
by other lobstermen who could have
landed them and that this measure is
expected to increase the spawning
potential of Gulf of Maine lobsters by 47
percent. In public hearings held in
Portsmouth, New Hampshire, and
Peabody, Plymouth, and Provincetown,
Massachusetts, there was nearly
unanimous support by lobstermen for
extending the protection of V-notched
lobsters throughout their range. This
measure is not expected to have any
impacts on lobstermen in the Georges
Bank fishery or south of Cape Cod.

Administrative, enforcement, and
paperwork and recordkeeping
requirements are expected to remain
unchanged; thus, there are no impacts
on Federal, State, or local government
agencies. A lobsterman’s operating
expenses are not expected to be
affected. Rather than a decrease in
employment, it is expected that inshore
lobstermen will initially experience a
general decrease in revenues without
any substantial change in employment,
and then an increase after five years.
Offshore lobstermen are not expected to
experience any decrease in revenues;
however, there are insufficient data on
employment per vessel and a lack of
models to determine the employment
response to revenue changes in this
sector.

The purpose of Amendment 2 is to
enhance productivity. It is expected to
increase annual lobster landings from
2.3 to 35.2 percent after five years,
increase the size of the average
“chicken” lobster by 12 percent, and
increase egg production by 92 percent
due to the larger carapace size and the
V-notch program. You may obtain a.
copy of the amendment from the Council
at the address above. :

The Council prepared an
environmental assessment for this
amendment and the Assistant
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Administrator for Fisheries, NOAA,
found that there will be no significant
impact on the environment as a result of
this rule. Thus, it does not alter the final
environmental impact statement of the
FMP. :

While this rule does not contain a
collection of information requirement for
the purposes of the Paperwork
Reduction Act, it refers to an existing
requirement which has been cleared by
the Office of Management and Budget
under OMB Control Number 0648-0097.

The Council determined that this rule
will be implemented in a manner that is
consistent, to the maximum extent
practicable, with the approved coastal
zone management programs of
Connecticut, Maine, Massachusetts,
New Hampshire, New York, Rhode
Island, Delaware, Maryland, and New
Jersey. This determination has been
submitted for review by the responsible
State agencies under section 307 of the
Coastal Zone Management Act.

List of Subjects in 50 CFR Part 649

Fisheries, Reporting and -
recordkeeping requirements.

Dated: December 1, 1987.

Bill Powell,

Executive Director, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR Part 649 is amended
as follows:

PART 649—AMERICAN LOBSTER
FISHERY

1. The authority citation for 50 CFR
Part 649 continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In § 649.2, the definitions of Fishery
conservation zone (FCZ) and V-notch
conservation area are removed and new
definitions for Exclusive economic zone
(EEZ), V-notched lobster and Whole
lobster are added in alphabetical order
to read as follows:

§649.2 Definitions.

* L] L] * *

Exclusive economic zone (EEZ)
means the zone established by
Presidential Proclamation 5030, dated
March 10, 1983, and is that area adjacent
to the United States which, except
where modified to accommodate
international boundaries, encompasses
all waters from the seaward boundary
of each of the coastal States to a line on
which each point is 200 nautical miles
from the baseline from which the

territorial sea of the United States is
measured.

V-notched lobster means any lobster
bearing a V-shaped notch in the right
flipper next to the middle flipper or any
female lobster which is mutilated in a
manner which could hide or obliterate
such a mark. The right flipper will be
examined when the underside of the
lobster is down and its tail is toward the
person making the determination.

Whole lobster means a lobster with
an intact and measurable body (tail and
carapace). A whole lobster may have
one or both claws missing.

3. In § 649.4, paragraph (d) is revised
to read as foliows: .

§ 649.4 Vessel permits.

(d) Expiration. A permit expires on
December 31, or when the owner or
name of the vessel changes.

* * * * *

4. In § 649.7, paragraph (a)(5) is
revised and a new paragraph [c) is
added to read as follows:

§ 649.7 Prohibitions.
* * * & *

(a) * * %

(5) To possess any V-notched female
American lobsters throughout the range
of the stock;

* * * * *

(c) The possession of egg-bearing
female American lobsters, V-notched
female American lobsters, or American
lobsters that are smaller than the -
minimum size set forth in § 649.20(b) of
this part, will be prima facie evidence
that such lobsters were taken or
imported in violation of these
regulations. Evidence that such lobsters
were harvested by a vessel not holding
a permit under this part and fishing
exclusively within State or foreign
waters will be sufficient to rebut the
presumption.

5. In § 649.20, paragraphs (b) and (c})
are revised and paragraph (f) is
removed, to read as follows:

§649.20 Harvesting and landing
requirements.

{b) Carapace length. All American
lobsters landed on the dates set forth

must have a minimum carapace length
as follows:

Effective Dates and Minimum Carapace
Length '

January 1, 1985, through December 31,
1987: 3% inches

- January 1, 1988, through December 31,

1988: 3742 inches

January 1, 1989, through December 31,
1990:! 3% inches

January 1, 1991, through December 31,
1991: 3%:2 inches -

January 1, 1992, and beyond: 3% inches

! By January 1, 1990, escape vents in traps
must be compatible with a minimum
carapace length of 3% inches.

(c) Mutilation. 1t is unlawful for any
person to remove meat or any body
appendages from any lobster before
landing, or to have in possession on
board any lobster part other than whole
lobsters.

6. In § 649.21, paragraph (a)(1) is
revised; paragraphs (c) (1), (2}, and (3)

-are redesignated (c)(1) (i), (ii), and (iii);

paragraph (c) introductory text is
designated (c)(1), an initial phrase is
added, and the word “All” is set in
lower case; a new paragraph (c)(2) is
added; the text of paragraph (d} is
designated (d)(1); and a new paragraph
(d)(2) is added. to read as follows:

§ 649.21 Gear identification, marking, and
escape vent requirements.

(a) * b * .

(1) A number assigned by the
Regional Director; and/or

(c) Escape vents. (1-) Until January 1,
1990, all * * *

(2) On January 1, 1990, rectangular or
circular escape vents compatible with a
minimum carapace length of 3% inches
will be required.

(d) * k%

* * * "

(2) Following the effective date of
each carapace length increase set forth
in § 649.20(b) of this part, any dealer/
wholesaler will have 180 days in which
to dispose of any lobsters purchased or
received in the prior year which do not
meet the new minimum carapace length
increase.

§§ 649.4, 649.7,649.20, 649.21, and 649.22

[Amended]}

7. In addition to the amendments set
forth above, the initials “FCZ" are
removed and the initials “"EEZ" are
added in their place in the following
places: .

§ 649.4(a) (1), (2}, and (3);

§ 649.7(a) introductory text and (b)(2);

§ 649.20(a);

§ 649.21(a) introductory text, (b}
introductory text and (b)(4) (i), (ii),
(iii), and (iv), and (c)(1); and

§ 649.22(b)(1).

[FR Doc. 87-27871 Filed 12-1-87; 3:31 pm]
BILLING CODE 3510-22-M
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This section of the FEDERAL REGISTER
~ contains notices to the public of the
proposed issuance of rules and
regulations. - The purpose of these notices
is to give interested persons an
opporiunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Part 109
[INS Number: 1026-87]

Employment Authorization; Classes of
Aliens Ellglble

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Petition for rulemakmg. denial.

SUMMARY: On October 28, 1986 (51 FR
39385) the Immigration and
Naturalization Service (“the Service”)
published a petition for rulemaking
submitted by the Federation for
American Immigration Reform (“FAIR").
The petition sought the rescission of 8
CFR 109.1(b) relating to employment
authorization for aliens in the United
States because the petitioner believed
that the Service had exceeded its
authority in promulgating the regulation.
In publishing the FAIR petition, the
Service explained that it was taking no
position on the issues raised in the
petition, but was seeking comments
from interested parties. The period for
submission of comments was initially
designated as from October 28, 1986 to
December 29, 1986, but was extended on

December 18, 1986 until January 28, 1987

to afford the public an opportunity to
submit comments in light of the
Immigration Reform and Control Act of
1986. Upon a thorough review of the
comments received, the Service now
denies the petition.

DATES: The petition is denied as of
December 4, 1987.

FOR FURTHER INFORMATION CONTACT:
Michael L. Shaul, Senior Immigration
Examiner, Immigration and
Naturalization Service, 425 I Street,
NW., Washington, DC 20536, Telephone:
(202) 633-3946. .
SUPPLEMENTARY INFORMATION: In
publishing the FAIR petition to rescind 8
CFR 109.1(b) the Service sought

comments from interested parties
concerning the issues raised in the
petition. The Service took no position on
the merits of the petition at the time of
publication, preferring to carefully
evaluate the petition in light of
comments from the public.

Subsequent to the publication of the
petition, the Immigration Reform and
Control Act of 1986 {IRCA) became law.
Section 101 of IRCA amended the
Immigration and Nationality Act by
adding section 274(a) relating to the
unlawful employment of aliens.
Accordingly, on May 1, 1987 (52 FR
16190) the Service published regulations
relating to IRCA which (among other
things) transferred 8 CFR Part 109 to 8
CFR Part 274a and significantly
expanded the material covered.
Although 8 CFR Part 109 has now been
removed, this denial of rulemaking will
continue to refer 1o the regulation
discussed in the petition as 8 CFR Part
109 for the sake of clarity.

The Service received a total of 99
responses during the period designated
for submission of comments, and one
response from the Department of the
Treasury subsequent to the closing date.
Of the 99 comments, 46 were in favor of
the petition and 53 were opposed.
Comments were received from a wide .
spectrum of interested parties, ranging
from local to national to international
governmental entities, and from private
individuals to business and educational
institutions to public interest, groups.
Likewise, the extent of the comments
ranged from simple statements of
support or opposition to fairly thorough
legal and historical discussions. Some
writers chose to comment only on the
one or two aspects of the petition with
which they were most familiar, while
others chose to comment on all dspects.
Regardless of the source, the extent or
the scope, all comments were carefully
reviewed and the arguments presented
taken into account. Finally, the Service
would like to express its appreciation to
all who took the time to submit
comments.

The FAIR petition presented three
premises for rescinding the regulation.
The remainder of this discussion will
deal with each of these premises in light
of the comments received from persons
on both sides of the issues:

Premise A: The Regulation is
Inconsistent With the Purpose of the
Immigration and Nationality Act (“the
Act”}

The petitioner contends that the
purpose of the Act is the protection of
the American labor force, and that
because the regulation is inconsistent
with this purpose, it should be
rescinded. Opponents of the petition
counter that FAIR has over-simplified
the purpose of the Act. In fact, the Act is
a very complex statute which has many .
different purposes, some of which may
appear at time to be in conflict with
others. Among the goals of the Act not
mentioned by FAIR are: Supporting
international exchange, encouraging
family reunion, protecting those who
fear persecution, facilitating diplomatic
relations, fulfilling international treaty
requirements, providing due process for
deportable aliens, and (in certain
instances) providing some measure of
humanitarian assistance to meritorious
cases. Since each of the categories of
aliens authorized to accept employment
by 8 CFR 109.1(b) relates to at least one
of these goals, the regulation is not
inconsistent with the purposes of the
Act.

Additionally, FAIR states that the
labor certification requirements of
section 212(a)(14) of the Act are being
circumvented because the Service does
not keep statistical records of the
number of aliens permitted to work
under the provisions of 8 CFR 109.1(b).
Although the Service has not kept such
records in the past, it has never been
unconcerned with the impact of the
regulation on the American labor
market. While recognizing the other

goals of the Act, the Service has taken

reasonable measures to protect the
labor market. The employment
authorized by 8 CFR 109.1(b) is normally
of very limited duration and only under
conditions set forth in that Part or in
other Parts referred to in the regulation.
These conditions, combined with the
fact that most of the classes enumerated
in 8 CFR 109.1(b}) are very small to begin
with, mean that the total number of
aliens authorized to accept employment
is quite small and the impact on the
labor market is minimal. The regulatory
conditions include:

1. The dependent of a foreign

government official or international

organization employee is not allowed to
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accept employment in a “Schedule B”
occupation. This schedule, prepared by
the Department of Labor, lists those
occupations for which a labor certificate
may not be granted.

2. A nonimmigrant student may accept
on-campus employment only if it does
not displace a United States resident,
may accept employment for practical
training only in areas where such
training is not available in his or her
homeland, and may accept employment
due to economic necessity only after
completion of the first year of studies
and after establishing that the need was
unforeseeable.

3. The spouse of an exchange visitor
may not be authorized employment for
the support of the principal alien.

4. An asylum applicant who has filed
a frivolous application may not be
granted employment authorization.

5. An adjustment applicant must first
be the beneficiary of an immigrant visa
petition (unless the applicant qualifies
as a “special immigrant”) and an
immigrant visa number (if required)
must be immediately available.

6. An applicant for suspension of
deportation must establish that he or
she has an economic need to work.

7. A deportable alien under voluntary
departure must establish that he or she
merits favorable exercise of the district
director’s discretion. The regulation sets
forth four conditions to be considered by
the district director in reaching his
decision.

8. An alien who has been placed in
deferred action status must establish an
economic need to work.

Furthermore, it should be noted that
although the number of aliens
authorized to work under 8 CFR Part 109
(now 8 CFR Part 274A) is relatively
small and was previously considered to
be not worth recording statistically, the
Service is exploring ways of formalizing
procedures for requesting employment
authorization which will result in the
generation of statistical reports.

Premise B: The Regulation as
Promulgated by the INS is an Ultra
Vires Act

This second premise is directly
related to the first. FAIR contends that
the Attorney General had no statutory
authority to promulgate regulations and
rejects the Service's stated position that
the relevant authority was conferred
upon the Attorney General by section

103(a) of the Act as passed by Congress.

That section states, in pertinent part:

The Attorney General shall be charged
with the administration and enforcement of
this Act and all other laws relating to the

immigration and naturalization of aliens,
except, insofar as this Act or such laws relate
to the powers, functions, and duties conferred
upon the President, the Secretary of State, the
officers of the Department of State, or
diplomatic or consular officers: Provided,
however, That determination and ruling by
the Attorney General with respect to all
questions of law shall be controlling. * * * He
shall establish such regulations * * * as he
deems necessary for carrying out his
authority under the provisions of this Act.

The authority of the Attorney General
is not limited to the enforcement of one
section of the Act dealing with labor
certifications; it extends to the
administration and enforcement of the
Act as a whole. In determining what
regulations are necessary for carrying
out his authority, the Attorney General
cannot operate in a vacuum, but must
view the Act as it relates to multiple
national and international policy issues.
As Emanuel Celler, Chairman of the
House Committee on the Judiciary,
stated when the 1952 Act was under
consideration: “the law * * * affects
basically foreign policy, constitutional
guarantees, public welfare, the health,
the economy, and the productivity of the
Nation.” (Congressional and
Administrative News, 82nd Congress,
Second Session, 1952, v.2, p. 1750). It
requires a simplistic view of the
purposes of the Act and a narrow view
of the mission of the Service to contend
that regulations should be promulgated
solely for the purpose of preventing any
aliens without labor certification from
being authorized to accept employment.
Assuming for the sake of argument that
section 103{a) of the Act did not vest in
the Attorney General the necegsary
authority to promulgate 8 CFR 109.1(b),
such authority is apparent in the new

section 274A.(h)(3) of the Act which was

created by the Immigration Reform and
Control Act of 1986. Section 274A.(h)(3)
reads: ‘

Definition of Unauthorized Alien.—As used
in this section, the term ‘unauthorized alien’
means, with respect to the employment of an
alien at a particular time, that the alien is not
at that time either (A) an alien lawfully
admitted for permanent residence, or (B}
authorized to be so employed by this Act or
the Attorney General.

Despite the fact that on December 18,
1986 (51 FR 45338) the Service published
this definition and extended the time for -
submission of comments until January
28, 1987, very few of the petition’s
proponents even mentioned the new
Act. One notable exception was the
petitioner itself, which submitted a
supplemental statement supporting the
petition. The petitioner claimed that the
phrase “authorized to be so employed

by this Act or the Attorney-General”
does not recognize the Attorney
General's authority to grant work
authorization except to those aliens who
have already been granted specific
authorization by the Act. On the
contrary, the only logical way to
interpret this phrase is that Congress,
being fully aware of the Attorney
General's authority to promulgate
regulations, and approving of the
manner in which he has exercised that
authority in this matter, defined
“unauthorized alien” in such fashion as

* to exclude aliens who have been

authorized employment by the Attorney
General through the regulatory process,
in addition to those who are authorized
employment by statute.

Premise C: The Regulation Undermines
the Labor Certification Provision

While there can be no doubt that the

" classes of aliens enumerated in the

regulation are authorized to work
without first having to obtain a labor
certification, the contention that the
labor certification provision is
undermined is without foundation. In
creating the labor certification process,
Congress intended that it apply only to
certain classes of aliens: third, sixth and
nonpreference immigrants and H-2
nonimmigrants. Creation of the process
in no way implies that Congress
intended to restrict the authority of the
Attorney General to promulgate
regulations necessary for the
administration of the Act, including
regulations which authorize certain
aliens to accept employment under
appropriate circumstances. By limiting
the circumstances under which aliens
may be granted employment
authorization (as discussed above), the
Attorney General has assured that the
regulations do not circumvent the intent
of the labor certification provisions of
the statute.

Upon consideration of all of the
representations made by the petitioner,
the comments submitted by interested
parties, the legislative history of the Act
and other relevant factors, it has been
determined that the petition for
rulemaking is without merit.
Accordingly, the petition is hereby
denied.

Dated: November 30, 1987.
Richard E. Norton,

Associate Commissioner, Examinations,
Immigration and Naturalization Service.

- [FR Doc. 87-27905 Filed 12-3-87; 8:45 am]

BILLING CODE 4410-10-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14CFRPart3s .

[Docket No._87l-NM-154'—AD] '

‘ Airworthiness Directives; the de
Havilland Aircraft Company of Canada,

" a Division of Boeing of Canada, Ltd.,
Model DHC-7 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA}), DOT.

ACTION: Notice of proposed rulemaking
(NPRM). ~

SUMMARY: This notice proposes a new
airworthiness directive (AD), applicable
to certain de Havilland Model DHC~7
series airplanes, which would require
replacement of aluminum alloy heat
shield washers with stainless steel
washers. This proposal is prompted by
reports of cracking found in the
aluminum washers. This condition, if not
corrected, could lead to in-flight
separation of the heat shield from the
wing, and consequent injury to people
on the ground.

DATE: Comments must be received no
later than January 27, 1988.

ADDRESSES: Send comments on the
proposal in duplicate to Federal
Aviation Administration, Northwest .
Mountain Region, Office of the Regional
Counse] (Attn: ANM-103), Attention:
Airworthiness Rules Docket No. 87-NM-
154-AD, 17900 Pacific Highway South,
C-68966, Seattle, Washington 98168. The
applicable service information may be
obtained from The de Havilland Aircraft
Company of Canada, a Division of
Boeing of Canada, Ltd., Garratt
Boulevard, Downsview, Ontario M3K
1Y5, Canada. This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the FAA,

New England Region, New York Aircraft -

Certification Office, 181 South Franklin
Avenue, Room 202, Valley Stream, New
York.

FOR FURTHER INFORMATION CONTACT:
Mr. Vito Pulera, Systems and Equipment
Branch, ANE-173, New York Aircraft
Certification Office, FAA, New England
Region, 181 South Franklin Avenue,
Room 202, Valley Stream, New York
11581; telephone (516) 791-6427.
SUPPLEMENTARY INFORMATION:-

Comments ‘Invited

Interested persons are.invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications

should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All :
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Dacket for
examination by interested persons. A
report summarizing each FAA /public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the Regional Counsel (Attn: ANM-103),
Attention: Airworthiness Rules Docket
No. 87-NM-154-AD, 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168.

Discussion

There have been numerous reports of
cracking of the aluminum alloy washers
used for the installation of the upper
wing skin heat shield on de Havilland
DHC-7 series airplanes equipped with
Modification 7/2414. Cracking has been
determined to be due to the high
temperatures experienced in this area of
the airplane. This condition, if not
corrected, could result in separation of
the heat shield from the airplane during
flight, and consequent injury to people
on the ground.

De Havilland has issued Service
Bulletin No. 7-57-29, dated August 1,
1986, which describes replacement of
the aluminum alloy washers with
stainless steel washers. Transport
Canada, which is the airworthiness
authority of Canada, issued
Airworthiness Directive CF-87-11 on
September 22, 1987, making compliance
with the service bulletin mandatory.

This airplane is manufactured in

~ Canada and type certificated in the

United States under the provisions of
§ 21.29 of the Federal Aviation

Regulations and the applicable bilateral ‘

airworthiness agreement.

Since this condition is likely to exist
or develop on other airplanes of this
same type design, an AD is proposed
which would require replacement of the
aluminum washers in accordance with
the service bulletin previously
mentioned.

It is estimated that 44 airplanes of U.S.

registry would be affected by this AD,

- that it would take approximately 8
-manhours per airplane to accomplish the

required actions, and that the average -
labor cost would be $40 per manhour.

The required parts would be provided

by the manufacturer at no cost to
operators. Based on these figures, the

‘total cost impact of the AD on U.S. -
operators is estimated to be $14,080.

For these reasons, the FAA has
determined that this document (1)
involves a proposed regulation which is
not major under Executive Order 12291
and (2) is not a significant rule pursuant
to the Department of Transportation
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and it is
further certified under the criteria of the
Regulatory Flexibility Act that this
proposed rule, if promu]gated will not
have a significant economic impact on a
substantial number of small entities
because of the minimal cost of
compliance per airplane {$320). A copy
of a draft regulatory evaluation
prepared for this action is contained in
the regulatory docket. '

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation.Administration
proposes to amend § 39.13 of Part 39 of
the Federal Aviation Regulations (14
CFR 39.13) as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended)
2. By adding the following new
airworthiness directive:

De Havilland Aircraft Company of Canada, a
Division of Boeing of Canada, Ltd.:
Applies to Model DHC-7 series
airplanes, equipped with Medification
No. 7/2414, certificated in any category.

- Compliance required as indicated, unless

previously accomplished.

To preclude the possibility of heat shield
separation resulting from the failure of
aluminum alloy washers, accomplish the
following:

A. Within 80 days or 500 flight hours,
whichever occurs first after the effective date
of this AD, replace aluminum alloy washers
with stainless steel washers. in accordance
with the Accomplishment Instructions of de
Havilland DHC-7 Service Bulletin No. 7-57-
29, dated August 1, 1986.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety and
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which has the concurrence of an FAA
Principal Maintenance Inspector, may be
used when approved by the Manager, New
York Aircraft Certification Office, FAA, New
England Region.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtian copies upon
request to The de Havilland Aircraft
Company of Canada, A Division of
Boeing of Canada, Ltd., Garratt
Boulevard, Downsview, Ontario M3K
1Y5, Canada. These documents may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or FAA,
New England Region, New York Aircraft
Certification Office, 181 South Franklin
Avenue, Room 202, Valley Stream. New
York.

Issued in Seattle, Washington, on
November 27, 1987.
Frederick M. Isaac,
Acting Director, Northwest Mountain Region.
[FR Doc. 87-27842 Filed 12-3-87; 8:45 am|
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 352

[Docket No. 78N-0038]

Discussion of Appropriate Testing
Procedures for Over-the-Counter
Sunscreen Drug Products; Public
Meeting and Reopening of the
Administrative Record; Extension of
Time for Submission of Relevant Data
and Notice of Participation

AGENCY: Food and Drug Administration.
ACTION: Public meeting and reopening of
the administrative record; extension of
time for submission of data and notice
of participation.

SUMMARY: The Food and Drug
Administration (FDA) is extending to
December 18, 1987, the period for
submission of relevant data and notice
of participation for the public meeting to
be held on January 26, 1988, to discuss

appropriate testing procedures for over-

the-counter (OTC) sunscreen drug
products. This action responds to a
request to extend the period for
submission of relevant data and notice
of participation. :

DATE: Relevant data and notice of
participation by December 18, 1987.
ADDRESS: Relevant data, notice of
participation, and comments to the
Dockets Management Branch, Rm. 4-62,
5600 Fishers Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Saul Bader or Jeanne Rippere, Center for
Drug Evaluation and Research (HFN-
210), Food and Drug Administration,
5600 Fishers Lane, Rockville, MD 20857,
301-295-8003.

SUPPLEMENTARY INFORMATION: In the
Federal Register of September 4, 1987
(52 FR 33598), FDA issued a notice of a
public meeting and reopening of the
administrative record for a discussion of
appropriate testing procedures for OTC
sunscreen drug products. Interested
persons were given until December 3,
1987, to submit relevant data and notice
of participation for a meeting. The
meeting is to be held on January 28,
1988, at 9 a.m., in Conference Rooms D
and E, Parklawn Building, 5600 Fishers
Lane, Rockville, MD 20857.

A cosmetic manufacturers’
association has informed the agency
that it plans to file extensive comments
in response to the notice published in
the Federal Register of September 4,
1987. However, because of the
complexity of the various issues, the
need to reconcile the views of large
numbers of interested parties (over 20
companies), and the intervention of the
Thanksgiving holiday, the association
has stated that it will not be able to

meet the December 3, 1987, deadline for .

filing relevant data and notice of
participation. Therefore, the association
has requested that the time period for
submission of data and notice of
participation be extended to December
18, 1987.

FDA has carefully considered the
request and believes that the data
provided by, and the participation of,

the association may be of assistance in -

establishing the appropriate testing
procedures for OTC sunscreen drug
products. Therefore, an extension of the
time period for submission of relevant
data and notice of participation is in the
public interest. Accordingly, the period
for submission of relevant data and
notice of participation is extended to
December 18, 1987. Relevant data and
notices of participation may be seen in
the Dockets Management Branch
(address above), between 9 a.m. and 4
p.m., Monday through Friday. The date
of this meeting and other dates provided
in the September 4, 1987, notice remain
unchanged.

Dated: December 1, 1987. -
John M. Taylor,

Associate Commissioner for Regulatory
Affairs.

[FR Doc. 87-27929 Filed 12-2-87; 10:49 am|
BILLING CODE 4160-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
Enforcement

30 CFR Part 952

Closing of Public Comment Period;
Abandoned Mine Land Reclamation
Program

AGENCY: Office of Surface Mining
Reclamation Enforcement, Interior.

ACTION: Closihg,public comment period;
Abandoned Mine Land Reclamation
Plan.

SUMMARY: On June 10, 1982, the Hopi
Tribe submitted to OSMRE its proposed
Abandoned Mine Land Reclamation
Plan (Plan) under the Surface Mining
Control and Reclamation Act of 1977
{SMCRA) (30 CFR Chapter 7 subchapter
R) as published in the Federal Register
(FR) on June 30, 1982, 47 FR 28574-28604.
OSMRE requested public comment on
the adequacy of the Tribe's Plan, 47 FR
31709-31711 (July 22, 1982) and has left
the comment period open pending
authorizing legislation. On July 11, 1987,
legislation was enacted authorizing the
Crow, Hopi, and Navajo Tribes to
obtain abandoned -mine land
reclamation programs without first

~ having to obtain approval of Tribal

surface mining regulatory program,
OSMRE is giving notice of its intent to
close the period for comment on the
Hopi Tribes's Abandoned Mine Land
Reclamation Plan.

DATES: Written Comments: OSMRE will
accept written comments on the
proposed rule until 4:00 p.m. Mountain
time January 4, 1988. Comments

- received after that date will not

necessarily be considered in the
decision process.

Public Hearing: A public hearing on
the proposed Hopi Abandoned Mine
Land Reclamation (AMLR) Plan has
been scheduled for 9:30 a.m. local time.
on December 24, 1987 in the conference
room of the Albuquerque Field Office,
Office of Surface Mining Reclamation
and Enforcement, 625 Silver Avenue,

- SW, Albuquerque, New Mexico 87102.

Any person interested in making an oral
or written presentation at the hearing
should contact Robert Hagen, Field
Office Director at the OSMRE
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Albuquerque Field Office by 4:00 p.m.
local time on December 21, 1987, If only
three or fewer persons have so
contacted Mr. Hagen, a meeting rather
than a hearing may be held. A summary
report of the meeting will be included in
the Administrative Record.

ADDRESSES: Written comments: and
requests for a hearing should be mailed
to: Robert Hagen, Director, Albuquerque
Field Office, Office of Surface Mining
Reclamation and Enforcement, 625
Silver Avenue, SW., Albuquerque, New
Mexico 87102. Copies of the Navajo Plan
and the Administrative Record of the
Hopi Plan are available for public
review and copying at the OSMRE and
the Hopi offices listed below, Monday
through Friday, from 9:00 a.m. to 4:00
p.m. excluding holidays. Each requestor
may receive, free of charge, one copy of
the proposed plan by contacting
OSMRE's Albuquerque Field Office.

Hopi AML Agency: Hopi Tribal Council,
Office of Natural Resources, P.O. Box
123, Kykotsmovi, Arizona 86039.

OSMRE's Field Office processing the
Plan: Office of Surface Mining
Reclamation and Enforcement,
Albuquerque Field Office, 625 Silver
Avenue, SW,, Albuquerque, New
Mexico 87102,

Office of Surface Mining Reclamation
and Enforcement, Administrative
Records Office, 1100 “L” Street, NW.,
Room 5131, Washington, DC 20240.

FOR FURTHER INFORMATION CONTACT:
Wayne D. Oliver, Supervisory AML
Program Specialist at the Albuquerque
Field Office (505) 766-14886.

SUPPLEMENTARY INFORMATION:

I. Background

IL Discussion of Proposed Abandoned Mine
Land Reclamation Plan

1. Background

In 1982, the Hopi Tribe submitted to
OSMRE its proposed Abandoned Mine
Reclamation Plan under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA), Pub. L. 95-87. At that
time OSMRE requested public
comments on the adequacy of the
proposed Plan, 47 FR 31709-31711 (July
22, 1982). Following an internal review
of the proposed Plan and public
comments, OSMRE met with the Hopi
Tribe to discuss certain revisions to its
Plan. In 1983, the Hopi Tribe submitted a
revised reclamation plan. Since OSMRE
lacked authority under SMCRA to
proceed further in the process for
approving Tribal reclamation plans,
OSMRE took no further action on the
Hopi Tribe's proposed Plan. The public
comment period, however, remained
open pending authorizing legislation.

On July 11, 1987, the President signed
the fiscal year 1987 supplemental
appropriations bill which included
authority for the Crow, Hopi, and
Navajo tribes to obtain abandoned mine
land reclamation programs without first
having to obtain approval of Tribal
surface mining regulatory programs. In
response to this legislation, OSMRE.
notified the Hopi Tribe that it was now
able to consider final action on the
proposed Plan. This notice announces
that OSMRE is in the process of
finalizing its review of the Hopi AMLR
Plan and that the public comment period
will close on January 4, 1988.

Title IV of the Surface Mining Control
and Reclamation Act of 1977 (SMCRA),
Pub. L. 95-87, 30 U.S.C. 1201 et seq.,
establishes an abandoned mine land
program for the purposes of reclaiming
and restoring land and water resources
adversely affected by past mining. This,
program is funded by a reclamation fee
imposed upon the production of coal.
Lands and water eligible for reclamation
are those that were mined or affected by
mining and abandoned or left in an
inadequate reclamation status prior to
August 3, 1977, and for which there is no
continuing reclamation responsibility
under State/Tribal or Federal Law.

Title IV provides that if the Secretary
determines that a State or Tribe has
developed and submitted a program for
reclamation of abandoned mines and
has the ability and necessary State or
Tribal legislation to implement the
provisions of Title IV, the Secretary may
approve the State or Tribal program and
grant to the State or Tribe exclusive
responsibility and authority to
implement the provisions of the
approved program.

OSMRE has received a proposed
AMLR plan from the Hopi Tribe. The
purpose of this submission is to
determine both the intent and capability
to assume responsibility for
administering and conducting the
provisions of SMCRA and OSMRE's
Abandoned Mine Land Reclamation
{AMLR) Program (30 CFR Chapter 7,
Subchapter R) as published in the
Federal Register (FR) on June 30, 1982,
47 FR 28574-28604.

This notice describes the nature of the
proposed program and sets forth
information concerning public
participation in the Secretary's
determination of whether or not the
submitted plan may be approved. The
public participation requirements for the
consideration of a State or Tribal AMLR

- Plan are found in 30 CFR 884.13 and

884.14. Additional information may be
found under corresponding sections of
the preamble to OSMRE's AMLR

Program Rules as published in Qctober
25, 1978 {43 FR 49932-49952). E
The receipt of the Hopi Tribe’s Plan is

the first step in'the process that will
result in the establishment of a
comprehensive program for the
reclamation of abandoned mine lands
on the Hopi Tribal Lands.

By submitting a proposed Plan, the
Hopi Tribe has indicated that it wishes
to be primarily responsible for this
program. If the submission, as hereafter
modified, is approved by the Secretary,
the Hopi Tribe will have primary
responsibility for the reclamation of
abandoned mine lands on Hopi Tribal
Lands.

The Department intends to continue to
discuss the Hopi Tribe’s proposed Plan
with representatives of the Tribe
throughout the review process. All
contacts between OSMRE personnel
and representatives of the Tribes will be
conducted in accordance with OSMRE's
guidelines on contacts with States
published September 19, 1979 at 44 FR
54444. ’

11. Discussion of Proposed Plan

The Hopi Plan is designed to apply the
provisions of Title IV of the Surface
Mining Control and Reclamation Act
(SMCRA) of 1977 to reclamation of
abandoned mines on the Hopi Tribal
Lands. The Plan includes discussions of
criteria for selecting and ranking
proposed projects; standards for
acquiring, managing, and disposing of
land under the AMLR program; public
participation policy; and descriptions of
proposed projects. The existing
environment on the Tribal lands is also
described in the Plan.

The following constitutes a summary
of the contents of the Hopi Tribe's
Reclamation Plan submission:

(a) Designation of authorized Tribal
Agency to administer the program.

(b} Tribes's General Counsel's opinion
that the designated Agency has the legal
authority to operate the program in
accordance with the requirements of
Title IV of SMCRA, 30 CFR Chapter 7,
Subchapter R, and the Tribal
Reclamation Plan.

(c) Description of the pohc1es and
procedures to be followed in conductmg :
the program including:

(1) Goals and objectives;

(2) Project ranking and selection
procedures;

(3} Coordination with other
reclamation programs;

(4) Land aequisition, management,

- and disposal;

(5) Reclamation on private land
(6) Rights of entry; and
(7) Public participation in the program.
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(d) Description of the administrative
and management structure to be used in
the program including:

(1) Description of the organization of
the designated agency and its
relationship to other organizations that
will participate in the program;

(2} Personnel staffing policies;

(3) Purchasing and procurement
systems and policies; and

(4) Description of the accounting
system including specific procedures for
operation of the reclamation fund.

(e) Description of the reclamation
activities to be conducted under the
Tribal Reclamation Plan discussing the
known or suspected eligible lands and
waters within the Tribal lands and
including:

(1} A map showing the general
lacation of known or suspected eligible
lands and waters;

(2) A description of the problems
occurring on these lands;

(3) How the Plan proposes to address
each of the problems.

(f) Description of the conditions
prevailing on the different geographic
areas of the Tribal lands where
reclamation is planned, including:

(1) The economic base;

(2) Significant esthetic, historic or
cultural, and recreational values; and

{3) Endangered and threatened plants,
fish, and wildlife and their habitat.

The Hopi Tribe has also requested
authority to assume responsibility for
emergency reclamation activities.
Guidelines for assumption of this
responsibility are published in the
Federal Register, 47 FR 42729
(September 29, 1982}).

The Hopi Tribal Reclamation Plan for
Abandoned Mine Lands can be
approved if:

1. The Secretary finds that the public
has been given adequate notice and
opportunity to comment, and the record
does not reflect major unresolved
controversies.

2. Views of other Federal agencies
have been solicited and considered.

3. The Tribe has the legal authority,
policies and administrative structure to
carry out the Plan.

4. The Plan meets all the requirements
of the OSMRE AMLR Program
provisions. '

5. It is determined that the Plan is in
compliance with all applicable Tribal
and Federal laws and regulations.

Date: November 4, 1987.
Brent T. Wahlquist,

Assistant Director, Program Policy, Office of
Surface Mining Reclamation and *
Enforcement.

[FR Doc. 87-27396 Filed 12-3-87; 8:45 am]-
BILLING CODE 4310-05-M :

30 CFR Part 953

Reopening and Extension of Public
Comment Period; Abandoned Mine
Land Reclamation Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement Interior.
ACTION: Notice of reopening and
extension of public comment period.

SUMMARY: In 1982, the Navajo Tribe
submitted to OSMRE its proposed
Abandoned Mine Land Reclamation
Plan (Plan) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA), 30 CFR Chapter 7, Subchapter
R) as published in the Federal Register
(FR) on June 30, 1982, 47 FR 28574-28604.
OSMRE published notice of the receipt
of the Navajo AMLR plan and requested
comments, 48 FR 4987049872 (October
28, 1983). The public comment period
closed on November 28, 1983, and no
final action was taken by OSMRE due to
to the lack of authorizing legislation
under SMCRA. On July 11, 1987,
legislation was enacted authorizing the
Crow, Hopi, and Navajo Tribes to
obtain abandoned mine land
reclamation programs without first
having to obtain approval of Tribal
surface mining regulatory programs.
OSMRE is hereby reopening the public
comment period for consideration of the
adequacy of the Navajo Tribe's
Alb'andoned Mine Land Reclamation
Plan.

DATES: Written Comments: OSMRE will
accept written comments on the
proposed rule until 4:00 p.m. Mountain
Time, January 4, 1988. Comments
received after that date will not
necessarily be considered in the
decision process.

Public Hearing: A public hearing on
the proposed Navajo Abandoned Mine
Land Reclamation (AMLR) Plan has
been scheduled for 9:30 a.m. local time
on December 24, 1987 in the conference
room of the Albuquerque Field Office,
Office of Surface Mining Reclamation
and Enforcement, 625 Silver Avenue
SW., Albuquerque, New Mexico 87102.

Any person interested in making an oral

or written presentation at the hearing
should contact Robert Hagen, Field
Office Director at the OSMRE
Albuquerque Field Office by 4:00 p.m.
local time on December 21, 1987. If only
three or fewer persons have so
contacted Mr. Hagen, a meeting rather
than a hearing may be held. A summary
report of the meeting will be included in
the Administrative Record.

ADDRESSES: Written comments-and
requests for a hearing should be mailed
to: Robert Hagen, Director, Albuquerque
Field Office, Office of Surface Mining

Reclamation and Enforcement, 625
Silver Avenue SW., Albuquerque, New
Mexico 87102. Copies of the Navajo Plan
and the administrative record of the
Navajo Plan are available for public
review and copying at the OSMRE
Offices and the Navajo Office listed
below, Monday through Friday, from
9:00 a.m. to 4:00 p.m. excluding holidays.
Each requestor may receive, free of
charge, one copy of the proposed plan
by contacting OSMRE’s Albuquerque
Field Office.

Navajo AML Agency: The Navajo Tribe,
Navajo Coal Mining Commission, P.O.
Box 1069, Ft. Defiance, Arizona 86039

OSMRE’s Field Office processing the
Plan: Office of Surface Mining
Reclamation and Enforcement,
Albuquerque Field Office, 625 Silver
Avenue SW,, Albuquerque, New
Mexico 87102

Office of Surface Mining Reclamation
and Enforcement, Administrative
Records Office, 1100 “L" Street NW.,
Room 5131, Washington, DC- 20240.

FOR FURTHER INFORMATION CONTACT:
Wayne D. Oliver, Supervisory AML
Program Specialist at the Albuquerque
Field Office, (505) 766-1486.
SUPPLEMENTARY INFORMATION:

L. Background

I1. Discussion of Proposed Abandoned Mine
Land Reclamation Plan

1. Background

In 1982 the Navajo Tribe submitted to
OSMRE its proposed Abandoned Mine
Reclamation Plan under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA), Pub. L. 95-87. At that
time, OSMRE requested public
comments on the adequacy of the
proposed Plan, 48 FR 49870-49872
(October 28, 1983). Following an internal
review of the proposed Plan and public
comments, OSMRE met with the Navajo
Tribe to discuss certain revisions to its
Plan. In 1983 the Navajo Tribe submitted
a revised reclamation plan. Since
OSMBRE lacked authority under SMCRA
to proceed further in the process for
approving Tribal reclamation plans, the
comment period closed November 28,
1983 and OSMRE took no further action
on the Navajo Tribe’s proposed Plan.

On July 11, 1987, the President signed
the fiscal year 1987 supplemental
appropriations bill which included
authority for the Crow, Hopi, and
Navajo tribes to obtain abandoned mine
land reclamation programs without first
having to obtain approval of Tribal
surface mining regulatory programs. In
response to this legislation, OSMRE
notified the Navajo Tribe that it was
reopening its review of their proposed
Plan. This notice is seeking public
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comment on the adequacy of the
proposed Navajo Tribal AMLR Plan.

Title IV of the Surface Mining Control
and Reclamation Act of 1977 (SMCRA),
Pub. L. 95-87, 30 U.S.C. 1201 e! seq.,
establishes an abandoned mine land
program for the purposes of reclaiming
and restoring land and water resources
adversely affected by past mining. This
program is funded by a reclamation fee
imposed upon the production of coal.
Lands and water eligible for reclamation
are those that were mined or affected by
mining and abandoned or left in an
inadequate reclamation status prior to
August 3, 1977, and for which there is no
continuing reclamation responsibility
under State/Tribal or Federal Law.

Title IV provides that if the Secretary
determines that a State or Tribe has
developed and submitted a program for
reclamation of abandoned mines and
has the ability and necessary State or
Tribal legislation to implement the
provisions of Title IV, the Secretary may
approve the State or Tribal program and
grant to the State or Tribe exclusive
responsibility and authority to
implement the provisions of the
approved program.

OSMRE has received a proposed
AMLR plan from the Navajo Tribe. The
purpose of this submission is to
determine both the intent and capability
to assume responsibility for
administering and conducting the
provisions of SMCRA and OSMRE's
Abandoned Mine Land Reclamation
(AMLR} Program (30 CFR Chapter 7,
Subchapter R) as published in the
Federal Register (FR) on June 30, 1982,
47 FR 28574-28604.

This notice describes the nature of the
proposed program and sets forth
information concerning public
participation in the Secretary’s
determination of whether or not the
submitted plan may be approved. The
public participation requirements for the
consideration of a State or Tribal AMLR
Plan are found in 30 CFR 884.13 and
884.14. Additional information may be
found under corresponding sections of
the preamble to OSMRE's AMLR
Program Rules published October 25,
1978 (43 FR 49932-49952).

The receipt of the Navajo Tribe’s Plan
is the first step in the process that will
result in the establishment of a
comprehensive program for the
reclamation of abandoned mine lands
on the Navajo Tribal Lands.

By submitting a proposed Plan, the
Navajo Tribe has indicated that it
wishes to be primarily responsible for
this program. If the submission, as
hereafter modified, is approved by the
Secretary, the Navajo Tribe will have
primary responsibility for the

reclamation of abandoned mine lands
on Navajo Tribal Lands.

The Department intends to continue to
discuss the Navajo Tribe’s proposed
Plan with representatives of the Tribe

_throughout the review process. All

contacts between OSMRE personnel
and representatives of the Tribes will be
conducted in accordance with OSMRE's
guidelines on contacts with States
published September 19, 1979, at 44 FR
54444.

II. Discussion of Proposed Plan

The Navajo Plan is designed to apply
the provisions of Title IV of the Surface
Mining Control and Reclamation Act
(SMCRA) of 1977 to reclamation of
abandoned mines on the Navajo Tribal
Lands. The Plan includes discussions of
criteria for selecting and ranking
proposed projects; standards for
acquiring, managing, and disposing of
land under the AMLR program; public
participation policy; and descriptions of
proposed projects. The existing
environment on the Tribal lands is also
described in the Plan.

The following constitutes a summary
of the contents of the Navajo Tribe's
Reclamation Plan submission:

(a) Designation of authorized Tribal
Agency to administer the program.

(b) Tribes's General Counsel’s opinion
that the designated Agency has the legal
authority to operate the program in
accordance with the requirements of
Title IV of SMCRA, 30 CFR Chapter 7,
Subchapter R, and the Tribal
Reclamation Plan.

(c) Description of the policies and
procedures to be followed in conducting
the program including:

(1) Goals and objectives;

(2) Project ranking and selection
procedures;

(3) Coordination with other
reclamation programs;

(4) Land acquisition, management,
and disposal;

(5) Reclamation on private land;

(6) Rights of entry; and

(7) Public participation in the program.

(d) Description of the administrative
and management structure to be used in
the program including:

(1) Description of the organization of
the designated agency and its
relationship to other organizations that
will participate in the program;

(2) Personnel staffing policies;

(3) Purchasing and procurement
systems and policies; and -

(4) Description of the accounting
system including specific procedures for
operation of the reclamation fund.

(e) Description of the reclamation
activities to be conducted under the
Tribal Reclamation Plan discussing the

known or suspected eligible lands and
waters within the Tribal lands and
including:

{1} A map showing the general
location of known or suspected eligible
lands and waters;

(2) A description of the problems
occurring on these lands;

{3) How the Plan proposes to address
each of the problems:

(f} Description of the conditions

* prevailing on the different geographic

areas of the Tribal lands where
reclamation is planned, including:

(1) The economic base;

(2) Significant esthetic, historic or
cultural, and recreational values; and

(3) Endangered and threatened plants,
fish, and wildlife and their habitat.

The Navajo Tribe has also requested
authority to assume responsibility for
emergency reclamation activities.
Guidelines for assumption of this
responsibility are published in the
Federal Register, 47 FR 42729
(September 29, 1982).

The Navajo Tribal Reclamation Plan
for Abandoned Mine Lands can be
approved if:

1. The Secretary finds that the public
has been given adequate notice and
opportunity to comment, and the record
does not reflect major unresolved
controversies.

2. Views of other Federal agencies
have been solicited and considered.

3. The Tribe has the legal authority,
policies and administrative structure to
carry out the Plan.

4. The Plan meets all the requirements
of the OSMRE AMLR Program
provisions.

5. It is determined that the Plan ig in
compliance with all applicable Tribal
and Federal laws and regulations.

Dated: November 4, 1987.
Brent T. Wahlquist,
Assistant Director, Program Policy, Office of
Surface Mining Reclamation and
Enforcement. ’
{[FR Doc. 87-27395 Filed 12-3-87; 8:45 am|
BILLING CODE 4310-05-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199

[DoD 6010.8-R)

Civilian Health and Medical Program of
the Uniformed Services (CHAMPUS);
Participation Requirements for
Residential Treatment Centers (RTC)

AGENCY: Office of the Secretary, DoD.
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ACTION: Proposed amendment of rule.

SUMMARY: This proposed rule will revise
DoD 6010.8-R (32 CFR Part 199} which
implements the Civilian Health and
Medical Program of the Uniformed
Services. The rule clarifies participation
requirements and establishes a new
reimbursement system for payment of
RTC care while providing safeguards to
ensure continued benefit access and
quality of care. The rule will also ensure
that CHAMPUS beneficiaries are not
discriminated against solely on the basis
of program payment methodology. The
new payment system will provide
reasonable reimbursement for high
quality care for CHAMPUS
beneficiaries. '

DATE: Written public comments must be
received on or before January 4, 1988.

ADDRESS: Office of the Civilian Health . -

and Medical Program of the Uniformed
Services (OCHAMPUS), Aurora,
Colorado 80045-6900.

FOR FURTHER INFORMATION CONTACT:
David E. Bennett, Office of Program
Development, OCHAMPUS, Aurora,
Colorado 80045-6900, telephone (303)-
361-8608.

SUPPLEMENTARY INFORMATION: In FR
Doc. 77-7834, appearing in the Federal
Register on April 4, 1977 (42 FR 17972),
the Office of the Secretary of Defense
published its regulation, DoD 6010.8-R,
“Implementation of the Civilian Health
and Medical Program of the Uniformed
Services (CHAMPUS),” as part 199 of -
this title. DoD Regulation 6010.8-R was
reissued in the Federal Register on July
1, 1986 (51 FR 24008).

Background

An RTC is a facility (or distinct unit of
a facility) organized and professionally
staffed to provide residential treatment
for mental disorders to children and
adolescents under the age of 21 who
have sufficient intellectual potential to
respond to active psychiatric treatment.
Residential treatment is a specific level
of care to be differentiated from acute,
intermediate and long-term hospital
care, where the least restrictive
environment is maintained to allow for
normalization of the patient s
surroundings. The coverage extends to
services and supplies provided by RTCs
including room and board, patient
assessment, diagnostic services,
psychological evaluation tests,
treatment of the medical disorder for
which the patient is admitted, and other
necessary medical care as required.

Present agency actions have evolved
from a long history of CHAMPUS
problems and concerns over the RTC
benefit dating back to 1974, when the

Department of Defense came under
heavy criticism for not adequately
monitoring the quality of care in RTCs.
In response to this criticism DoD
secured the assistance of the National
Institute of Mental Health (NIMH} and
the American Psychiatric Association
(APA) to help develop an independent,
authoritative quality control and
interdisciplinary peer review system for
the RTC benefit.

The DoD, with the assistance of the
NIMH, devoted extensive effort to
monitoring RTCs. Standards were
developed, published, and implemented.
On-site visits, both announced and
unannounced, were made to inspect
RTCs housing CHAMPUS-supported
children.

Three years later, in 1977, the number
of CHAMPUS child-beneficiaries in
RTCs had plummeted from a one-time
peak of nearly 3,000 to about 200. The
number of CHAMPUS-approved centers
reimbursed for RTC treatment was
down to fewer than 100 from more than
1,000 in 1973. The total cost of the
benefit to taxpayers had dropped from
$13.5 million in 1973 to less than $4
million in three years.

- This dramatic turnaround was not
accomplished by arbitrarily cutting
benefits. Rather, it was largely the result
of a case-by-case peer review system,
numerous on-site visits to enforce the
CHAMPUS standards, prescreening and
preauthorization forpayment, and
contractual participation agreements
with each facility. On January 10, 1977,
CHAMPUS regulation DoD 6010.8-R (32
CFR Part 199} was issued which
specifically outlined the criteria for
participation of RTCs in the CHAMPUS
program. This included a requirement
for accreditation by the Joint
Commission on Accreditation of
Hospitals (JCAH) under the Commission
Standards for Psychiatric Facilities
Serving Children and Adolescents and
that the RTC enter into a participation
agreement with OCHAMPUS requiring
the RTC to comply with CHAMPUS
Standards for RTCs. The specifics of the
participation agreement were not
included in the Regulation. Since then,
OCHAMPUS has continued to be
criticized for what has been described
as inadequate controls over the cost of
care rendered by RTCs.

On November 14, 1979, the Defense
Audit Service issued a report on the
management and administration of
psychiatric benefits under CHAMPUS.
Findings contained in the report
included: (1) Improvements were needed
in the management of funding of
psychiatric care; (2) rates charged by
RTCs were not reasonable and had no
basis; (3) collection of the beneficiaries

cost-share was not implemented in
accordance with the Regulations, and
CHAMPUS paid for the under-collected
cost-share amounts through higher
charges; and (4) no control over provider
rates existed.

Attempts were made to resolve these
problems including, on July 31, 1981, a
proposal to eliminate RTCs as
authorized providers under CHAMPUS
for new admissions on and after
October 1, 1981. On December 10, 1981,
this proposal was withdrawn due to
Congressional and public response
requesting that CHAMPUS maintain
RTC care.

Under the terms. of the participation
agreement used in the past, RTCs are
limited to reasonable charges not to
“exceed the provider's most-favorable
rate to any other patient, agency, or
organization.” As a result of audits
conducted on the top ten RTCs over a
three-year period, it became
increasingly evident that many RTCs
were not billing at their most-favored
rate. The findings of these audits
reflected serious deficiencies in
OCHAMPUS ability to adequately
monitor RTC costs and charging
practices, and the likelihood that
substantial over-payment for RTC care
in general existed under the current
system. These audits, along with
subsequent appeals, also demonstrated
that the prior participation agreement
did not clearly establish the RTC's
responsibilities. OCHAMPUS' lack of
control over RTC charges was further
challenged by the January 1, 1983,
statutory implementation of the 60-day
inpatient mental health limitation which
limited inpatient psychiatric hospital
care to no more than 60 calendar days of
care per year. Since RTCs were
specifically exempted from the
limitation, CHAMPUS experienced a
dramatic increase in the number of
hospital-based RTCs and a
corresponding increase in program
expenditures. Annual expenditures for
RTC care have increased from
approximately $20 to $25 million prior to
1983 to over $45 to $50 million currently
estimated.

On September 14, 1984, final

" regulations amending 32 CFR Part 199

were published in the Federal Register
{49 FR 36087-36095), revising the
requirements for RTC participation in
the CHAMPUS program. The primary
purposes of the revisions were: (1) To
enhance the quality of RTC care
available to CHAMPUS beneficiaries;
(2) to increase the accountability of all
RTCs to ensure only medically
necessary and appropriate care was
provided; and (3) to control costs of care



46100

Federal Register / Vol. 52, No. 233 / Friday, December 4, 1987 / Proposed Rules

in RTCs. The revised mental health
regulation provided much more detail
concerning the requirements of the
participation agreement and held the
RTC's Medical Director accountable for
all patient care. Moreover, the
Regulation specifically required the RTC
to “accept payment for its services
based upon an allowable-cost rate
acceptable to the Director, OCHAMPUS,
or such other method as determined by
the Director, OCHAMPUS." This
established the Director’s authority to
implement a new-payment methodology
for reimbursement of RTCs, the
authority for which has existed since the
original publication of the CHAMPUS
regulation in 1977,

Based upon prevnous audit findings
and the specific provisions of the
revised CHAMPUS regulation
authorizing the Director to establish
methods of RTC reimbursement, a study
was initiated by OCHAMPUS to
evaluate alternative reimbursement
systems for care in RTCs serving
children and adolescents. The purpose
of this study was to develop
recommendations for a uniform

prospective payment system that would '

control costs for RTC care, ensure
continued high quality and access for
CHAMPUS beneficiaries, and provide
relatively simple administration. The
study was intended to provide
background, and a definitive proposal
with supporting rationale.

The report found that RTC rates were
. widely disparate and could not be
related to any valid basis to justify the
range of charges, particularly those at
the high end of the spectrum. The final
report recommended that CHAMPUS
adopt a RTC payment methodology
based upon a prospective per diem rate
system with a ceiling amount.

From these recommendations and a
detailed analysis of RTC charge and
utilization data, a reimbursement
methodology was developed for
determining individual all-inclusive per

diem rates for each RTC and ultlmately

a payment cap amount.
The all-inclusive per diem rate w1ll

encompass the RTC's daily charge for

- RTC inpatient care and all mental health
treatment determined necessary and
rendered as part of the treatment plan
established for the patient and accepted
by OCHAMPUS. This includes all
individual and group psychotherapy
rendered by the RTC, family therapy
rendered to the parents of the RTC
patient, whether or not the patiént is
physically present, collateral visits with
individuals other than the RTC patient
determined necessary in order to gather
information or implement treatment

goals for the palient, and all other
ancillary services provided by the RTC.

The changes in the RTC
reimbursement methodology are
intended, in part, to increase the RTC's
accountability for ensuring a high
quality of care. The all-inclusive rate
provides a mechanism by which they
can achieve the control necessary to
meet this increased accountability. Each
RTC will be completely free to
determine how it will choose to provide
services, either through its own staff or
through arrangements with professional
and ancillary providers in the
community. OCHAMPUS' intent has
never been to exclude professional
providers from caring for patients in
RTCs. It is, rather, to design a
reimbursement methodology that
reflects the philosophy that residential
treatment is a total therapeutic program.
This philosophy and resulting
reimbursement design can be validated
by the fact that the majority of RTCs
currenily bill on an all-inclusive basis.
The rate established for each individual
RTC will reflect both the institutional
and professional charges which were
submitted per an OCHAMPUS request
of October 18, 1985. The RTCs were
specifically instructed to submit the
charges of individual mental health
providers which were not employed by
or contracted with their facility, along
with the frequency of their occurrence.

On April 25, 1986, all currently
participating RTCs were notified in
writing of their individual rates,
provided with the rationale for the rates,
and provided two copies of the final
participation agreements for signature
and return by June 1, 1986. Sponsors of
patients currently in'the RTCs were also
notified of the new agreements, as were
interested Congressional offices and
organizations and the Surgeons General
of the Uniformed Services.

By July 1, 1986, 74 agreements had
been signed and returned to
OCHAMPUS (89 percent of the mailed
participation agreements). However, on
June 30, 1986, OCHAMPUS was
enjoined from implementing the
proposed RTC payment methodology by
the United States District Court, District
of Colorado. The temporary order was
issued based upon a civil action filed by
the National Association of Psychiatric

* Treatment Centers for Children

(NAPTCC); the American Association of
Children's Residential Centers; Coalition
of Concerned Physicians of San Diego;

and Dori Nanry, on behalf of herself and

~ her minor. The plaintiffs sought a

preliminary injunction to the
implementation of the new participation
agreement (reimbursement

methodology) based on the assertion
that the participation agreement was a
rule and as such was subject to the
procedural requirements of the
Administrative Procedure Act (APA).
They felt that the parhc)patlon
agreement was formed in a procedurally
invalid manner because OCHAMPUS
failed to consult with appropriate
agencies, as required by statute, when
creating the agreement.

On March 3, 1987, a copy of the

"decision rendered by the United States

District Court, District of Colorado,
dated February 27, 1987, was received
by OCHAMPUS. It was the Court's
finding that OCHAMPUS failed to
comply with the rulemaking provisions
of the Administrative Procedures Act
(APA) and, therefore, was enjoined from
proceeding to implement the revised
participation agreement and
reimbursement system until such time
that the requirements of the APA were
met.

The District Court’s decision has been
appealed to the Tenth Circuit Court of
Appeals. OCHAMPUS believed at the
time it issued the new RTC participation
agreement that it had the requisite
authority and that it was proper to do
so. OCHAMPUS still believes its
position is correct, however, pending the
resolution of the appeal, OCHAMPUS is
complying with the District Court’s
decision. The propose amendment is
being published in compliance with the
Court’s decision.

Until there is a decision in the appeal,
it will not be known if the District
Court's decision will be reversed. In the
event that the District Court’s decision is
reversed, OCHAMPUS intends to
recoup any payments to RTCs in excess
of the payments that would have been
made had the District Court not
enjoined the implementation of the
payment provisions.

Whether the NAPTCC District Court
decision is upheld on appeal or
reversed, the effective date of a final
rule on-reimbursement provisions for
RTC care will be applicable. Any
recoupment, if the District Court is
reversed, will be from July 1, 1986 (the
original effective date of the new
participation agreement), to the effective
date of the proposed rule.

OCHAMPUS has developed an
interim RTC participation agreement.
This agreement clarifies how current
RTCs may be reimbursed and is used to
recognize RTCs applying for CHAMPUS
authorization. Since the old
participation agreement is no longer
considered to meet the needs of the
Government and OCHAMPUS is
enjoined from using the new
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participation agreement, there has been
no way to recognize new RTCs and no -
participation agreement to replace the
one the Court found objectionable. The
interim agreement is modeled after the -
“new"” participation agreement with the
exception of the payment provisions.
The most-favored rate provision is
substituted for the prospective per diem
capped amount.

Pursuant to the Court's decision,
OCHAMPUS is proceeding with a
general notice of proposed rulemaking
which will allow interested persons an
opportunity to participate in the
rulemaking process through submission
of written views or arguments regarding
the new RTC reimbursement
methodology.

The major provisions of the proposed
RTC reimbursement system are being
incorporated into the CHAMPUS
regulation, along with the safeguards
needed to ensure continued benefit
access and quality of care. A provision
is also being included which will ensure
that CHAMPUS beneficiaries are not
discriminated against solely on the basis
of program payment methodology.

Rate Determination

1. RTCs Participating in CHAMPUS
During Base Period

The per diem rate for an RTC
participating in the CHAMPUS during
the base period of March 1, 1984,
through February 28, 1985, will be based
on the actual charging practices during
that 12 month period. This base period
was chosen: (1) Because it corresponded
to the base period used in our previous
study; and (2) because the drastic
increase in RTC charges in the last two
years could not be justified by national
health care statistics. The individual
RTC rate will be the lower of either the
CHAMPUS rate in effect on March 1,
1985, or the rate high enough to cover at
least one-third of the total patient days
of care provided by the RTC during the
12 months ending February 28, 1985.
Under either methodology, the rate will
be subject to a maximum cap. These
rates will be adjusted by an inflation
factor reflecting the national Consumer
Price Index for Urban Wage Earners
{CPI-U) for medical care for the 24-
month period ending February 28, 1987,

2. RTCs New to CHAMPUS After
February 28, 1985

For RTCs new to the CHAMPUS
program, one of the following two
alternative methods will be used in
determining their individual rates:

A. The rates of RTCs which were in
operation during the base period (March
1, 1984 through February 28, 1985) will

be calculated based on the actual
charging practices of the RTC during the
12 months ending February 28, 1985. The
RTC’s rate will be the lower of either the
rate high enough to cover at least one-
third of its total patient days of care
provided during the 12 months and
inflated by the CPI-U, or the

- OCHAMPUS determined, capped per

diem.

B. The rates for RTCs which began
operation after February 28, 1985, will
be based on the actual charging
practices during their first 6 to 12
consecutive months, with 6 months
being the minimum time in operation for
certification under the CHAMPUS
program. The rates would be calculated
the same as in A above except a
different base period would be used and
the rate would be adjusted by an
appropriate CPI-U factor for medical
care to bring it forward to February 28,
1987.

The CPI-U inflation factor is being
used to update the RTC's individual
rates, as well as the capped amount,
because of the anticipated delay in their
implementation. The revised capped
amount for RTC care will be $266 per
day.

All routme and special education
costs are excluded from reimbursement
except in individual cases where
appropriate education is not available
through other local, state, or federal
agencies. Under the new educational
provisions, RTCs will have greater
responsibility for ensuring that
beneficiaries take maximum advantage
of their rights to a free and appropriate
public education.

A provision is also being incorporated
into the Regulation regarding
therapeutic absences. Under this
provision, CHAMPUS will continue
payment at the full per diem rate for
approved absences not exceeding three
calendar days. Those in excess of this
time frame will be paid at 75 percent of
the established daily charge beginning
with the fourth day of absence.

There will be a grandfathering period
for those CHAMPUS patients who are
receiving care in an RTC at the time the
new reimbursement methodology is
adopted. To ensure continued care of
these beneficiaries, payment at the

current rate, including separate payment .

for professional services, will continue
for all beneficiaries admitted prior to the
implementation date, until discharge,
transfer or until two months of care
have elapsed, whichever occurs first, or
as otherwise required by law.

Clarifying language is being adopted
in the Regulation to further define the
level of care provided in a RTC and to
establish an appropriate age limit for

beneficiaries receiving care in this type
of facility.

We feel that the new parhclpatlon
requirements will not have a significant
economic impact on either the
institutional or professional components
of RTC treatment. The prospective
reimbursement methodology was
designed to take into account the
individual circumstances of each RTC.
All participating RTCs were asked to
provide specific information concerning
their charges, both professional and
institutional. The professional charge
data represented an average overall
charge based on estimated utilization
patterns for each facility. The all-
inclusive nature of this new payment
methodology will not prevent the
treatment of RTC patients by community
practitioners. The only change will be
that community practitioners will look
directly to the RTC for reimbursement
rather than CHAMPUS. The all-
inclusive rate was adopted to ensure
that professional services are not
duplicated and are provided in
accordance with an established

. CHAMPUS standards.

Less than 0.13 percent of CHAMPUS
institutional providers and less than 0.04
percent of CHAMPUS individual
professional providers will be affected
by this amendment. Although several
RTCs have expressed concerns over the
new system and the potential impact on
their method of doing business,
approximately 80 percent of the
currently approved RTCs have indicated
that they will continue their
participation in the program. It is also
estimated that two-thirds of the
CHAMPUS approved RTCs already bill
their services on an all-inclusive basis.
Since the net impact on both
institutional and professional
components of RTC care will not be
significant, the Secretary certifies that
this proposed rule, if promulgated as a
final rule, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
It is not, therefore, a “major rule” under
Executive Order 12291,

This amendment is being published in
the Federal Register for proposed
rulemaking at the same time it is being
coordinated within the Department of
Defense and with other interested
agencies so that consideration of both
internal and external comments and
publication of the final rule can be
expedited.

List of Subjects in 32 CFR Part 199

Health insurance, Military pérsonnel,
Handicapped.
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Accordingly, 32 CFR, Part 199, is
proposed to'be amended as follows:

1. The authority citation for Part 199
continues to read as follows:

Auithority: 10 U.S.C. 1079, 1088, 5 U.S.C. 301.

2. Séction 199.2(b).is amended by
adding definitions for “all-inclusive per
diem rate," “‘capped rate,” and "mental
health therapeutic absence” in
alphabetical order as follows:

§ 199.2 Definitions.

* * * * *

(b) Specific definitions.

All-Inclusive Per Diem Rate. The
OCHAMPUS determined rate that
encompasses the daily charge for
inpatient care and all other treatment
determined necessary and rendered as
part of the treatment plan established
for a patient, and accepted by
OCHAMPUS.

" * * * *

Capped Rate. The maximum per diem
or all-inclusive rate that CHAMPUS will
allow for care.

Mental Health Therapeutic Absence.
A therapeutically planned absence from
the inpatient setting. The patient is not
discharged from the facility and may be
away for periods of several hours to
several days. The purpose of the
therapeutic absence is to give the
patient an opportunity to test his or her
ability to function outside the inpatient
setting before the actual discharge.

3. Section 199.4 is amended by
revising paragraph (g](6) to read as
follows:

§ 199.4 Basic Program benefits.

* * L * *

(8)
(6) Thempeutlc absences. Therapeutlc

absences from an inpatient facility,
except when such absences are
specifically included in a treatment plan
approved by the Director, OCHAMPUS,
or a designee. For cost-sharing
provisions refer to § 199.14, paragraph
(e)(3).

* * ‘ * *

* & %

4. Section 199.6 is amended by.
revising paragraphs (b){4)(vii)
introductory text, (b}{4)(vii)(A}(1), and
(b)(4)(vii)(A)(4), by adding a new
paragraph (b)(4)(vii)(A)(5), by removing
the note under (b)(4)(vii)(B), and by
adding new paragraphs (b)(@)(vii)(C)(6)
and (b)(4)(vu)(D)

§ 199.6 Authorized providers.

o * * * *

(b)t * X
(4)* *, N

(vii) Residential treatment centéers. A
residential treatment center (RTC)isa .
facility or distinct part of a facility that
provides to children and adolescents -
under the age of 21, a total, 24 hour
therapeutically planned group living and
learning situation where distinct and
individualized psychotherapeutic

_ interventions can take place. Residential

treatment is a specific level of care to be
differentiated from acute, intermediate
and long term hospital care, where the
least restrictive environment is
maintained to allow for normalization of
the patient's surroundings. The RTC
must be both physically and
programmatically distinct if it is a part
or subunit of a larger treatment program.
An RTC is organized and professionally
staffed to provide residential treatment
of mental disorders to children and
adolescents who have sufficient
intellectual potential to respond to
active treatment (that is, for whom it
can reasonably be assumed that
treatment of the mental disorder, will
result in an improved ability to function
outside the RTC), for-whom outpatient,
partial hospitalization or other level of
inpatient treatment is not appropriate,
and for whom a protected and
structured environment is medically or
psychologically necessary.

* * * * *

(A) * * *

(1) Be accredited by the Joint
Commission on Accreditation of
Hospitals under the Consolidated
Standards Manual for Child,
Adolescent, and Adult Psychiatric,
Alcoholism, and Drug Abuse Facilities
and Facilities Serving the Mentally
Retarded.

* * * * %

{4) Have entered into a Participation
Agreement with OCHAMPUS within
which the RTC agrees, in part, to:

(7} Render residential treatment center
inpatient services to eligible CHAMPUS

beneficiaries in need of such services, in

accordance with the participation
agreement and the OCHAMPUS
regulation.

(1) Accept payment for its services
based upon the methodology provided in
§ 199.14, paragraph (e) or such other
method as determined by the Dlrector,
OCHAMPUS;

(7i7) Accept the CHAMPUS all-
inclusive per diem rate as payment in
full and collect from the CHAMPUS
beneficiary or the family of the
CHAMPUS beneficiary only those
amounts that represent the beneficiary's
liability, as defined in § 199.4, and
charges for services and supplies that
are not a benefit of CHAMPUS; '

(iv) Make all reasonable efforts
acceptable to the Director, OCHAMPUS
to collect those amounts which
represent the beneficiary’s liability, as
defined in § 199.4;

(v} Comply with the provisions of
§.109.8, and submit claims first to all

- health insurance coverage to which the

beneficiary is entitled that is primary to’
CHAMPUS;

(vi) Submit claims for services
provided to CHAMPUS beneficiaries at
least every 30 days. If claims are not
submitted at least every 30 days, the
RTC agrees not to bill the beneficiary or
the benéficiary’s family for any amounts
disallowed by CHAMPUS;

(vii) Designate an individual who will
act as liaison for CHAMPUS inquiries.
The RTC shall inform OCHAMPUS in
writing of the designated individual;

(viii) Furnish OCHAMPUS with cost
data certified to by an independent
accounting firm or otheér agency as
authorized by the Director,
OCHAMPUS;

(7x) Grant the Director, OCHAMPUS,
or designee, the right to conduct quality
assurance audits or accounting audits
with full access to patients and records
to determine the quality and cost-
effectiveness of care rendered. The
audits may be conducted on a scheduled
or unscheduled (unannounced) basis.
This right to audit/review includes, but
is not limited to:

(aa) Examination of fiscal and all
other records of the RTC which would
confirm compliance with the
participation agreement and designation
as an authorized CHAMPUS RTC
provider;

(bb) Conductmg such audits of RTC
records including clinical, financial, and
census records, as may be necessary to
determine the nature of the services
being provided, and the basis for
charges and claims against the United
States for services prov1ded CHAMPUS
beneficiaries;

{cc) Examining reports of evaluations
and inspections conducted by federal,
state and local government, and private
agencies and organizations;

(dd) Conducting on-site inspections of
the facilities of the RTC and
interviewing employees, members of the
staff, contractors, board members,
volunteers, and patients, as required.

(ee) Audits conducted by the United
States General Accounting Office.

(5) Be licensed and operational for a
minimum period of six months.

* » * * *

(C) LA T

(6) The child’s admission to the RTC is
authorized by CHAMPUS. ’
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(D) Under the terms of the
participation agreement, RTCs must
provide the following safeguards for
continued benefit access and quality of
care:

(1) Assure that any and all eligible
beneficiaries receive care which
complies with standards in paragraphs
(b)(4)(vii)(A) (1) through (5) and
(b)(a)(vii)(C);

(2) Provide inpatient services to
CHAMPUS beneficiaries in the same
manner it provides inpatient services to
all other patients;

(3) Not discriminate against
CHAMPUS beneficiaries in any manner,
including admission practices,
placement in special or separate wings
or rooms, or provisions of special or
limited treatment.

* * * * *

5. Section 199.14 is amended by
redesignating paragraphs (e), (), and (g)
as (f), (g), and (h), adding new paragraph
(e), and by redesignating newly
redesignated paragraph (f)(2) as (f)(3),
and adding new paragraph (f)(2) to read
as follows:

§ 199.14 Provider reimbursement
methods.

* * * * *

(e) Reimbursement of residential
treatment centers. The CHAMPUS rate
is the per diem rate that CHAMPUS will
authorize for all mental health services
rendered to a patient and the patient's
family as part of the total treatment plan
submitted by a CHAMPUS-approved
RTC, and approved by OCHAMPUS.

(1) The all-inclusive per diem rate for
RTCs operating or participating in
CHAMPUS during the base period of
March 1, 1984, through February 28,
1985, will be the lowest of the following
conditions: _

(i) The CHAMPUS rate paid to the
RTC for all-inclusive services as of
March 1, 1985, adjusted to include an
increase reflecting the national
Consumer Price Index for Urban Wage
Earners (CPI-U) for medical care for the
24-month period ending February 28,
1987; or

(ii) The per diem rate accepted by the
RTC from any other agency or
organization (public or private) or
individual that is high enough to cover
one-third of the total patient days during
the 12-month period ending February 28,
1985, adjusted by the CPI-U; or

(iii) An OCHAMPUS determined
capped per diem set at the 80th
percentile of all established CHAMPUS.
RTC rates nationally, weighted by total
CHAMPUS days provided at each rate -
during the base period discussed in
paragraph (e)(1) of this section.

(2) The all-inclusive per diem rates for
RTCs which began operation after
February 28, 1985, will be calculated
based on the lower of the per diem rate
accepted by the RTC that is high enough
to cover one-third of the total patient
days during their first 6 to 12
consecutive months of operation
adjusted by the CPI-U, if appropriate,
based upon the base period used or the
OCHAMPUS determined capped
amount.

(3) The first three days of each
approved therapeutic absence will be
reimbursed at 100 percent of the
CHAMPUS determined all-inclusive per
diem rate. Beginning with day four,
reimbursement will be at 75 percent of
that rate.

(4} All educational costs, whether they
include routine education or special
education costs, are excluded from
reimbursement except when appropriate
education is not available from or not
payable by a cognizant public entity.

(i) The RTC shall exclude educational
costs from its daily costs.

(ii) The RTC's accounting system must

be adequate to assure CHAMPUS is not

billed for educational costs.

{iii) The RTC may request payment of
educational costs on an individual case
basis from the Director, OCHAMPUS, or
designee, when appropriate education is
not available from or not payable by a
cognizant public entity. To qualify for
reimbursement of educational costs in
individual cases, the RTC shall comply
with the application procedures
established by the Director,

OCHAMPUS, or designee, including, but

not limited to, the following:

(A) As part of its admission
procedures, the RTC must counsel and
assist the beneficiary and the
beneficiary's family in the necessary
procedures for agsuring their rights to a
free and appropriate public education.

(B) The RTC must document any
reasons why an individual beneficiary
cannot attend public educational
facilities and, in such a case, why
alternative educational arrangements
have not been provided by the cognizant
public entity.

(C) If reimbursement of educational
costs is approved for an individual
beneficiary by the Director,
OCHAMPUS, or designee, such
educational costs shall be shown
separately from the RTC's daily costs on
the CHAMPUS claim. . .

(D) If the RTC fails to request .
CHAMPUS approval of the educatxonal
costs on an individual.case, the RTC
agrees not to bill the beneficiary nor the
beneficiary’s family for any amounts
disallowed by CHAMPUS. Requests for

 payment of educational costs must be

referred to the Director, OCHAMPUS, or
designee for review and a determination
of the applicability of CHAMPUS
benefits.

(5) Any changes or future adjustments
to the RTC rates will be at the discretion
of the Director, OCHAMPUS, or
designee.

* * * * L]

(***

(2) All-inclusive rate. Claims from
individual health-care professional
providers for services rendered to
CHAMPUS beneficiaries residing in an
RTC that is either being reimbursed on
an all-inclusive per diem rate, or is
billing an all-inclusive per diem rate,
shall be denied. Reimbursement for
individual professional services is
included in the rate paid the
institutional provider.

* - * * *
Linda Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

December 1, 1987.

[FR Doc. 87-27853 Filed 12-3-87; 8:45 am]
BILLING CODE 3810-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Part 69,

[CGD 87-015a]

Delegation of Authority To Measure
Vessels :

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish the criteria necessary for an
organization to qualify as a delegate to
formally measure U.S. commercial,
recreational, and public non-combatant
vessels. This rulemaking would
implement the statutory provision
authorizing the Coast Guard to delegate
measurement functions, yet ensure high
quality service to the maritime industry.

DATE: Comments must be received on or
before February 2, 1988.

. ADDRESSES: Comments’ may be mailed

to Commandant (G-CMC/21) (CGD 87-
015a), U.S. Coast Guard Headquarters,
2100 Second Street, SW., Washington,
DC 20593-0001. Comments will be
available for examination or copying at
the Office of the Marine Safety Council,
Room 2110, at the above address,
between 8 a.m. and 3 p.m., Monday
through Friday, except holidays. The
telephone number is (202) 267-1477.
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FOR FURTHER INFORMATION CONTACT:

Mr. Joseph T. Lewis, Merchant Vessel -
Inspection and Documentation Division,
(202) 267-2992. ‘

SUPPLEMENTARY INFORMATION: The
Secretary of the Department of
Transportation (Coast Guard) is :
authorized by statute (46 U.S.C. 14103)
to delegate to a “qualified person” the
authority to measure, and to issue
certificates of measurement for, vessels
that are required or eligible to be
documented as a vessel of the United
States. As a result, the Coast Guard
published a Final Rule (52 FR 15947;
May 1, 1987} which delegated to the
American Bureau of Shipping (ABS) the
authority to perform U.S. formal tonnage
measurement services for commercial,
recreational, and public non-combatant
vessels. In the preamble to that rule, the
Coast Guard indicated its intention to -
extend this delegation to other qualified
organizations once it had established
criteria for eligibility. The objective of
the present proposal is to establish
those criteria.

Drafting Information

The principal persons involved in
drafting this rule are Mr. Joseph T.
Lewis, Project Manager, and Mr.
Stephen H. Barber, Project Counsel,
Office of Chief Counsel.

Background

Vessels that measure five net tons or
greater are either required or eligible to
be documented ag a vessel of the United
States. Before a vessel may be
documented, it first must be measured to
establish its tonnage. Traditionally,
vessel measurement has been
exclusively a governmental service and
was provided free of charge. However,
with the passage of Pub. L. 99-509, the
Coast Guard is authorized to charge a
fee for measurement services or, if it
chooses, to delegate measurement
authority to the private sector. On May
1, 1987 (52 FR 15947), the Coast Guard
decided to delegate this authority to the
American Bureau of Shipping with the
proviso that the Coast Guard would
develop criteria for delegation to other
similar organizations. The purpose of
this rulemaking is to develop those
criteria. This delegation is in keeping
with the Coast Guard's policy to
discontinue its formal tonnage
measurement services for U.S.
commercial, recreational, and public
non-combatant vessels and to transfer
these services entirely to qualified
private measurement organizations.
Delegation of authority to additional
organizations should assure optimum
responsiveness to.the public and

enhance competition in the marketplace,
while continued oversight by the Coast
Guard should ensure correct and
consistent application of measurement
laws and regulations.

Discussion of the Proposed Rule

This proposed rulemaking would
establish a new 46 CFR 69.01-20 that
lists the basic requirements for
delegation of the authority to provide
formal tonnage measurement services
for commercial, recreational, and public
non-combatant vessels of the United
States.

Pub. L. 99-509 provides that the
International Convention on Tonnage
Measurement of Ships, 1969, will
become the primary system used to
formally measure all U.S. vessels of 79
feet or longer, once implementing
regulationg are promulgated. The
requirements of thig system must be
applied consistently both nationally and
internationally. This legislation also
retains the standard and optional dual
tonnage measurement systems for
vessels of any size for use in regulatory
applications, such as vessel inspection
and manning.

This proposed rulemaking is designed
to ensure that tonnage measurement .
services identical to those previously
provided by the Coast Guard continue to
be available to the public. In order to
best serve the needs of the U.S. marine
industry domestically and to meet our
international obligations, a delegated
organization must maintain a tonnage
measurement staff capable of providing
U.S. formal tonnage measurement and
remeasurement services for vessels
domestically and internationally
{proposed § 69.01-20(b)(3)). By limiting
delegations to organizations with this
capability, the burden of vessel owners
having to submit duplicate information
to different organizations would be
eliminated. At the same time,
organizations which operate globally are
less subject to local pressures than are
organizations limited to particular
clients or geographic areas.

The Coast Guard has determined that
organizations best meeting these
qualifications are ship classification
organizations that are a full member of
the International Association of
Classification Societies (IACS}
(proposed § 69.01-20(b)(1)). IACS
member organizations (which includes
the American Bureau of Shipping)
regularly provide a broad spectrum of
regulatory services to the marine
industry. They establish and administer
standards for the design, construction,
and periodic survey of merchant vessels,
classify merchant vessels, certify vessel

structural and mechanical fitness, assign -

load lines,.and retain highly qualified
marine technical staffs. U.S.
organizations that are a member of
IACS offer tonnage measurement.
services similar to the services
traditionally provided by the Coast
Guard. These organizations have been
delegated authority by many other
nations to measure vessels. Tonnage
certificates issued by full member IACS
organizations are recognized and
accepted internationally. Classification
societies maintain a close working
relationship with the Coast Guard in
many activities and are not solely
dependent on tonnage measurement.
This relationship, therefore, should -
provide the Coast Guard with the
control necessary to ensure consistent
application of tonnage measurement
statutory-and regulatory requirements.
Proposed § 69.01-20(b}{2) would require
that a candidate for delegation be a U.S.
organization incorporated under the
laws of the United States or a state of
the United States. This is necessary
primarily to ensure ready access to
measurement files and to provide
appropriate oversight over measurement
operations.

Proposed § 69.01-20(b)(4) would
require delegate organizations to
maintain a tonnage measurement staff
that has practical experience in
measuring U.S. vessels under the
tonnage measurement rules in 46 CFR
69.03 and 69.15 and under the
International Convention on Tonnage
Measurement of Ships, 1969. These
provisions would ensure that the
organization is capable of providing all
measurement services that normally are
required by U.S. vessel owners.

Proposed § 69.01-20(c} describes the
procedure for applying for a delegation
of authority and lists the information
needed to determine eligibilty.

Proposed § 69.01-20(d) concerns the
Memorandum of Agreement (MOA} that
eligible applicants must enter into
before being delegated measurement
authority. The items specified in
paragraph (d) relate to defining the roles
and responsibilities of the parties and
ensuring that the Coast Guard retains
adequate opportunity for oversight.
Proposed paragraph (d)(3) would
prohibit organizations from measuring
and certifying vessels for which one of
their employees or contractors acted as
tonnage consultant. Tonnage
consultants assist in the design ofa . ...
vessel to achieve a desired tonnage. As
tonnage consultation was not provided
by the Coast Guard for reasons of
potential conflict of interest, the Coast
Guard is proposing to apply the same
policy to organizations delegated its
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measurement and certification
functions. Proposed paragraph (d){4)(i)
would require the organization to accept
all requests for measurement services
without discrimination and without
regard to the vessel's location. If
performing these services in the
particular location of the vessel would
be a violation of United States law or
the law of the jurisdiction in which the
vessel is located, the organization may
deny the request. Proposed paragraph .
(d)(4)(vii) is a catch-all provision and
would cover additional administrative
provisions, such as procedures for the
maintenance and accessibility of
tonnage files and the preparation of
workload reports. In addition, paragraph
(d)(4)(vii) provisions could describe
Coast Guard functions, such as
processing appeals, interpreting
regulations, approving water-ballast
justifications, providing tonnage
calculation information when available,
and providing policy information to
assure consistent application of the laws
and regulations.

Proposed § 69.01-20(e) would require
that all organizations delegated
authority under this rule be added to the
list of measurement sources in 46 CFR
69.01-11. Section 69.01-11 has been
revised recently to include the American
Bureau of Shipping as a measurement
source (52 FR 15947; May 1, 1987).

Regulatory Evaluation

This proposal is considered to be non-
major under Executive Order 12291 and
non-significant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979). The economic impact of this
proposal has been found to be so
minimal that further evaluation is
unnecessary.

This proposal is administrative in
nature and would transfer certain
measurement services from the Coast
Guard to qualified private organizations
without substantive change.
Traditionally, the formal measurement
functions being delegated were provided
free of charge by the Coast Guard. Pub.
L. 99-509 now authorizes the Coast

Guard to charge a fee for these services

based upon actual costs to the
Government or, if it chooses, to delegate
to the private sector the authority to
provide these services. Instead of
handling these services itself and
charging a fee, the Coast Guard has
determined that it is in the best interests
of the Government and the public to
delegate this function to the private
sector.

Based on fees charged by the current
delegate, a typical cost for formal
measurement and certification is

approximately $600 for a vessel
measuring less than 1,000 gross tons and
$7,500 for a vessel measuring 50,000
gross tons. Tonnage measurement is
usually a one-time expenditure and its
costs represent a small proportion of the
value of a vessel. During 1987, less than
1,000 vessels required formal
measurement. The Coast Guard will
continue to measure vessels under the
simplified measurement system, which
during 1987, amounted to.more than
17,000 vessels. o

The cost of preparing an application
for delegation would vary from
applicant to applicant but, in general,
the information needed to complete an
application is readily available within
the applicant organization. The costs,
therefore, for application preparation
and information gathering are estimated
to be less than $2,600 per application.

Regulatory Flexibility Act

This proposal provides for the
delegation of tonnage measurement by
publishing gualifications that
organizations must meet in order to be
delegated this authority. No new
application costs, burdens, or
procedures would be imposed upon
vessel owners. Organizations requesting
measurement authority would be
required to submit basic information to
the Coast Guard relating to their
capability to perform measurement
services for the marine industry.
Because eligible organizations would
have to provide worldwide services,
they would tend to be large
corporations.

Because the impact of this proposal is
expected to be minimal, the Coast
Guard certifies under section 605(b) of
the Regulatory Flexibility Act (5 U.S.C.
605(b)) that this proposal, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities.

Paperwork Reduction Act

This proposed rulemaking contains
information collection requirements in .
§ 69.01-20. They have been submitted to
the Office of Management and Budget
{OMB) for approval under the provisions
of the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.). Persons desiring

. to comment on these information

collection requirements should submit
their comments to: Office of Regulatory
Policy, Office of Management and
Budget, 726 Jackson Place, NW.,
Washington, DC 20503, ATTN: Desk
Officer, Coast Guard. Persons
submitting comments to OMB are also

.requested to submit a copy of their

comments to the Coast Guard as
indicated under “ADDRESSES."

The proposal applies only to
organizations requesting to be delegated
authority to provide measurement
services on behalf of the Coast Guard.
Written submissions would be needed
to inform the Coast Guard of an
applicant's qualifications and capability
to provide these services. This proposal
would impose no new paperwork
burdens on vessel owners requesting
vessel measurement.

Environmental Assessment

The Coast-Guard has considered the
environmental impact of this proposal
and concludes that, under the
categorical exclusion provision in
section 2.B.2.1. of Commandant
Instruction M16475.1B, the preparation
of an Environmental Assessment, an
Environmental Impact Statement, or a
Finding of No Significant Impact for this
proposal is not required. This proposal
is an administrative and procedural
regulation which clearly has no
environmental impacts.

List of Subjects in 46 CFR Part 69

Measurement standards, Vessels.

For the reasons set forth in the
preamble, the Coast Guard proposes to
amend 46 CFR Part 69 as follows:

PART 69—MEASUREMENT OF
VESSELS

1, The authority citation to Part 69
continues to read as follows:

Authority: 46 U.S.C. 14102, 14103; 49 CFR
1.46; § 69.01-21 issued under 44 U.S.C. 3507,
49 CFR 1.45.

2. Section 69.01-20 is added to read as
follows:

§ 69.01-20 Delegation of authority.

(a) Under 46 U.S.C. 14103 and 49 CFR
1.46, the Coast Guard is authorized to
delegate to a “qualified person” the
authority to ineasure vessels and to
issue appropriate certificates of
measurement for U.S. vessels-that are
required or eligible to be documented as .
vessels of the United States.

{b) Authority to perform formal
tonnage measurement and certification
of U.S. commercial, recreational, and
public non-combatant vessels may.be -
delegated to an organization that—

(1) Is a full member of the
International Association of
Classification Societies (IACS);

(2) Is incorporated under the laws of
the United States, a State of the United
States, or the District of Columbia;

(3) Is capable of providing all formal
U.S. tonnage measurement services for
vessels domestically and
internationally;
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(4) Maintains a tonnage measurement
staff that has practical experience in
measuring U.S. vessels under Coast
Guard regulations and under the
International Convention on Tonnage
Measurement of Ships, 1969; and

(5) Enters into a Memorandum of
Agreement, as described in paragraph
(d) of this section.

(c) Applications for delegation of
authority under this section must be
forwarded to the Commandant, U.S.
Coast Guard (G-MVI), 2100 Second
Street, SW., Washington, DC 20593-0001
and include the following information on
the organization:

(1) Its name and address.

(2) Its organizational rules and
structure,

(3) The location of its offices that are
available to provide formal
measurement services under Coast
Guard regulations or under the
International Convention on Tonnage
Measurement of Ships, 1969.

(4) The name, qualifications,
experience, and job title of each full-
time or part-time employee or
independent contractor specifically
designated by the organization to
provide formal measurement services
under Coast Guard regulations or under
the International Convention on
Tonnage Measurement of Ships, 1969;
and

(5) Its tonnage measurement training
procedures. »

(d) If, after reviewing the application,
the Coast Guard determines that the
organization is qualified to measure and
certify U.S. vessels on behalf of the
Coast Guard, the organization must
enter into a Memorandum of Agreement
with the Coast Guard which—

(1) Defines the procedures for
administering and implementing the
tonnage measurement and certification
processes, including the roles and
responsibilities of each party;

(2) Outlines the Coast Guard's
oversight role; )

{8) Prohibits the organization from
measuring and certifying the tonnage of
any vessel for which an employee or
contractor of that organization has been
compensated as a tonnage consultant;

(4) Requires the organization to—

(i) Accept all requests to perform
delegated services without
discrimination and without regard to the
vessel's location, unless prohibited from
doing so under the laws of the
jurisdiction in which the vessel is
located or of the United States;

(ii) Physically inspect each vessel
before issuing a tonnage certificate;.

(iii) Provide the Coast Guard with
current schedules of fees and related
charges;

(iv) Maintain a tonnage measurement
file for each U.S. vessel that the
organization measures and permit
access to the file by any person
authorized by the Commandant;

(v) Permit observer status
representation by the Coast Guard at all
formal discussions that may take place
between the organization and other
vessel tonnage measurement
organizations pertaining to tonnage
measurement of U.S. vessels or to the
systems under which U.S. vessels are
measured;

(vi) Comply with and apply all laws
and regulations relating to tonnage
measurement of U.S. vessels within the
scope of authority delegated; and,

(vii) Comply with all other provisions,
if any, of the Memorandum of
Agreement.

(e} Upon delegation of authority, the
organization is listed in § 69.01-11{a),
Measurement sources.

P.C. Lauridsen,

Captain, U.S. Coast Guard, Acting Chief,
Office of Marine Safety, Security and
Environmental Protection.

November 25, 1987.
[FR Doc. 87-27816 Filed 12-3-87: 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildiife
and Plants; Proposed Rule To
Reclassify the Alabama Cavefish
(Speoplatyrhinus poulsoni), From
Threatened to Endangered

AGENCY: Fish and Wildlife Service,
Interior. _
ACTION: Proposed rule.

SUMMARY: The Service proposes to
reclassify the Alabama cavefish,
Speoplatyrhinus poulsoni, from
threatened to endangered under the
authority of the Endangered Species Act
of 1973, as amended. The critical habitat
designation would remain unchanged.
The Alabama cavefish is known only
from Key Cave in Lauderdale County,
Alabama. A hydrological survey for a
proposed solid waste landfill
determined an existing sewage sludge
disposal operation is within the recharge
area of Key Cave {Aley 1986). The land
immediately above and around Key
Cave has numerous sinkholes and water
collecting depressions and is in
agricultural row-crops. The application
of pesticides to these crops may impact
the fauna in Key Cave. This proposal, if
made final, would increase the
protection provided by the Endangered

Species Act of 1973, as amended. The
Service is requesting comments and
data from the public on this proposal.

DATES: Comments from all interested
parties must be received by February 2,
1988. Public hearing requests must be
received by January 19, 1988,

ADDRESSES: Comments and materials
concerning this proposal should be sent
to the Field Supervisor, U.S. Fish and
Wwildlife Service, Jackson Mall Office
Center, Suite 316, 300 Woodrow Wilson
Avenue, Jackson, MS 39213. Comments
and materials received will be available
for public inspection, by appointment,
during normal business hours at the
above address.

FOR FURTHER INFORMATION CONTACT:
James H. Stewart at the above address
(601/965-4900).

SUPPLEMENTARY INFORMATION:
Background

The Alabama cavefish was described
by J. E. Cooper and R. A. Kuehne in
1974. Speoplatyrhinus is a monotypic
genus known from only Key Cave,
Lauderdale County, Alabama. It was
first collected in 1967 by Cooper (Cooper
and Kuehne 1974). Only nine Alabama
cavefish in total are known to have been
collected. The population in Key Cave is
estimated at fewer than 100 individuals
by Cooper (USFWS 1985). The largest
number of cavefish ever observed on a
single visit to Key Cave was 10
individuals.

The Alabama cavefish lacks
externally visible eyes and
pigmentation. Like all other members of
the cavefish family, it has a jugular vent
and a large branchial cavity, probably
for oral incubation of eggs. Pelvic fins
are absent and the head is elongated
and flattened. The typical length is just
less than three inches (about 7
centimeters) (Cooper and Kuehne 1974).

The Service initially listed the
Alabama cavefish as a threatened
species and designated Key Cave as
critical habitat on October 11, 1977 (42
FR 45526). Since the initial listing, the
Service funded a survey of caves in
Lauderdale and Colbert Counties,
Alabama, in 1985 and a follow-up
survey of three caves in 1986, in an
effort to locate other populations of
Alabama cavefish. This project studied
120 caves, 27 of which were surveyed in
1985 (Cobb 1985). The remaining caves
were not field surveyed because earlier
surveys had found southern cavefish or
no fauna, or determined that permanent
water was not present. Southern
cavefish (Typhlichthys subterraneus)
and Alabama cavefish are not known to
co-exist, passibly because of
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competition for food and space. In the
1985 survey, three caves were selected
for further survey in 1986 because of
habitat present or the sighting of a
cavefish. The 1986 survey did not
capture any cavefish, but its
observations further strengthed the
probability these are southern cavefish -
(Cobb 1986). The southern cavefish,
Typhlichtys subterraneus, occurs to the
east and south of Key Cave and
probably also to the north (Cobb 1985,
1986).

The type locality of the Alabama
cavefish is situated in the Warsaw
component of Tuscumbia limestone,
which is known to contain caves only in
the western portion of Lauderdale
County. Geologically, the Key Cave area
is not part of a continuous cave-
containing limestone area (the western
two thirds of Lauderdale County
contains the Fort Payne chert formation,
of a different geologic age) (Cobb 1985).
Key Cave is a relatively large and multi-
level cave with over 10,000 feet (3,048
meters) of mapped passage. Water
depths may approach 20 feet in late
spring (USFWS 1985). The Tennessee
Valley-Authority (TVA) owns the two
entrances and has erected a fence to
discourage spelunkers. Most of the
surrounding land is privately owned. A
hydrological study for a proposed solid
waste landfill near Key Cave concluded
that the recharge area for this cave
included most or all of the land lying
above the elevation of Pickwick Lake in
eight sections of T3S, R12W (Aley 1986).
Most of this area is in agricultural row-
crops. A sewage sludge disposal project
developed by TVA and operated
intermittently by the City of Florence,
Alabama is probably within this
recharge area.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the Endangered
Species Act (16 U.S.C. 1531 et seq.} and
regulations (50 CFR part 424)
promulgated to implement the listing
provisions of the Act set forth the
procedures for adding species to the
Federal Lists. A species may be
determined to be an endangered or
threatened species due to one or more of
the five factors described in section
4(a)(1). These factors and their
application to the Alabama cavefish
(Speoplatyrhinus poulsoni) are as
follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. Groundwater
contamination represents a major threat
to the Alabama cavefish. Most of the
probable recharge area for key Cave is

in agricultural production (Aley 1986).
The topography is marked by ginkholes
and water-collecting depressions. The
Florence Demonstration Project involves
land application of municipal sludge
from the City of Florence and is likely to
be within the recharge area for Key
Cave (Aley 1986). Contaminants from
agriculture activities and the sewage
sludge application probably enter the
Key Cave aquifer since Aley (1986)
believes that virtually all the land is
drained through the groundwater
system.

B. Overutilization for commercial,
recreational, scientific or educational
purposes. Obligate cave species
characteristically live longer and have
considerable lower reproductive
capacities than related surface species
(Poulson 1961). Offers to purchase
cavefish has appeared in various
publications, and scientific collectors
have often taken all the individuals
encountered in an area. Reduction of the
cavefish population by whatever event
could reduce the population below the
sustaining level.

C. Disease or predation. Disease in
cavefish has not been studied but it is
reasonable to assume they are
susceptible to disease outbreaks,
especially when water quality
deteriorates. Predation may be a threat.
Raccoons and epigean fishes are known
to prey upon cavefish, as are cave
crayfish. Raccoons may venture great
distances into a cave preying upon
whatever they catch. Key Cave has a
relatively abundant population of cave
crayfish. .

D. The inadequacy of existing
regulatory mechanisms. The Alabama
cavefish is listed as threatened under -
authority of the Endangered Species Act
of 1973, as amended. Under this
designation, permits may be issued for
zoological exhibition or educational
purposes. The present status of this
species does not warrant issuance of
permits for such purposes.

E. Other natural or manmade factors
affecting its continued existence.
Cavefish are very dependent upon the
energy source supporting the food
supply. In Key Cave, the primary energy
source i8 guano from a maternity colony
of the endangered gray bat, Myotis
grisescens. A decline in this maternity
colony would undoubtedly affect the
Alabama cavefish. The low reproductive
capability and low population are
natural limitations to the ability of this
species to recover from any adversity.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this

species in determining to propose this
reclassification. Baged on this
evaluation, the preferred action is to
reclassify the Alabama cavefish as
endangered. This reclassification is
appropriate because (1) this species is
still known from only one cave after
extensive surveys of other caves in the
vicinity, (2) the population is very small
in this one cave, and (3) the water
quality in this cave is probably being
degraded by surface activities. These
factors and those described earlier place
the Alabama cavefish in danger of
extinction.

Critical Habitat

This rule does not propose any change
in the critical habitat as presently
designated.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prehibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery
actions be carried out for all listed
species. Such actions were initiated by
the Service for this species following its
listing. The protection required of
Federal agencies and the prohibitions
against taking and harm are discussed,
in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402. Section 7(a)(2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of such a species or to destroy
or adversely modify its critical habitat.
If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service. Since the Alabama cavefish is
already protected under Section 7 of the
act by its listing as threatened,
reclassification to endangered will not
affect this requirement. For example,
Federal involvement with the Alabama
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cavefish will probably continue to
involve the Environmental Protection
Agency in pesticide registration and
water contamination.

The Act and implementing regulations
found at 50 CFR 17.21 set forth a series
of general prohibitions and exceptions
that apply to all endangered wildlife.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to take,
import or export, ship in interstate
commerce in the course of a commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
listed species. It also is illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken illegally. Certain exceptions apply
to agents of the Service and State
conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
endangered wildlife species under
certain circumstances. Regulations

‘governing permits are at 50 CFR 17.22
and 17.23, and at 17.32 for threatened
species. Such permits are available for
scientific purposes, to enhance the
propagation or survival of the species,
and/or for incidental take in connection
with otherwise lawful activities. In some
instances, permits may be issued during
a specified period of time to relieve
undue economic hardship that would be
suffered if such relief were not )
available, A narrower range of permits
will be available for the Alabama
cavefish as a result of this
reclassification.

Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be accurate and as effective as possible.
Therefore, any comments or suggestions
from the public, other concerned
governimental agencies, the scientific
community, industry, or any other party
concerning any aspect of this proposal
are hereby solicited. Comments
particularly are sought concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threat (or lack thereof) to this species;

(2) The location of any additional
populations of this species and the
reasons why any habitat should or
should not be determined to be critical
habitat as provided by Section 4 of the
Act;

(3) Additional information concerning
the range and distribution of this
species; and

(4) Current or planned activities in the
subject area and their possible impacts
on this species.

Final promulgation of the regulation
on this species will take into
consideration the comments and any
additional information received by the
Service, and such communications may
lead to adoption of a final regulation
that differs from this proposal.

The Endangered Species Act provides
for a public hearing on this proposal, if
requested. Requests must be filed within
45 days of the date of the proposal. Such
requests must be made in writing and
addressed to Endangered Species Field
Supervisor (see ADDRESSES section).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to Section 4{a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service’'s reasons for this determination
was published in the Federal Register on

- October 25, 1983 {48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Proposed Regulation Promulgation

PART 17—[AMENDED]

Accordingly, it is hereby proposed to
amend Part 17, Subchapter B of Chapter
I, Title 50 of the Code of Federal
Regulations, as set forth below:

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 94-359, 90 Stat. 911; Pub. L. 95-632, 92 Stat.
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97~
304, 96 Stat. 1411 (16 U.S8.C. 1531 et seq.); Pub.
L. 99-625, 100 Stat. 3500 (1986), unless
otherwise noted.

§ 17.11 {Amended]

2. It is proposed to amend § 17. ll[h)
the list of Endangered and Threatened
wildlife, under FISHES, by revising the
“Status” column for the entry “Cavefish,
Alabama * * *” toread “E” instead of
“T", and revising the *“When listed”
column for the same species
accordingly. ’

Dated: October 22, 1987.

Susan Reece,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 87-27914 Filed 12-3-87; 8:45 am]}

BILLING CODE 4310-55-M
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

Department of Agriculture Programs
and Activities Excluded From or
Subject to Executive Order No. 12372

AGENCY: Office of the Secretary, USDA.
ACTION: Final notice.

SUMMARY: This final notice presents a
USDA list of two new programs subject
to and ten new programs excluded from
coverage of Executive Order No. 12372,
“Intergovernmental Review of Federal
Programs.”

EFFECTIVE DATE: December 4, 1987.

FOR FURTHER INFORMATION CONTACT:
Gerald R. Miske, Office of Finance and
Management, U.S. Department of
Agriculture, Room 1369, South Building,
14th and Independence Avenue, SW.,
Washington, DC 20250, telephone: 202-
382-1553.
SUPPLEMENTARY INFORMATION: The
requirements of the Executive Order are
detailed at 7 CFR Part 3015, Subpart V.
Current lists of programs and activities
excluded from and subject to Executive
Order No. 12372 are published at 48 FR
29114-29117 (June 24, 1983), as
supplemented by 48 FR 54317 (December
1, 1983), 49 FR 22675 (May 31, 1984}, 50
FR 1040 (January 9, 1985}, 50 FR 14088
{April 10, 1985), 50 FR 24612 (June 12,
1985}, 50 FR 47034 (November 14, 1985),
and 50 FR 48741 (November 27, 1985).
The programs are listed by the Catalog
of Federal Domestic Assistance Number
assigned to them. The Department
published a Notice in the Federal
Register on June 16, 1987 (52 FR 22831),
proposing to exclude ten new programs
and include two new programs from the
coverage of Executive Order No. 12372.
The public comment period ended on
July 16, 1987.

Discussion of Comments: The
Department received five comments
during the comment period. Four of the

comments endorsed the list without
objection. One letter contained
comments on two programs from two
regional entities. One entity voluntarily
withdrew its objections. The other entity
objected to the exclusion of the Small
Business Innovative Research program
because the entity wanted to be kept
informed of all such programs in their
State.

Although USDA understands this
concern, the Department has determined
that this program is appropriately
excluded because it is outside the scope
of Executive Order 12372 as it does not
directly affect State and local
governments. ’

- Accordingly, the list of programs and
activities excluded is supplemented by
adding the following ten programs;:

Agricultural Stabilization and
Conservation Service

10.069 Conservation Reserve
Program (CRP). The CRP is authorized
by title XII of the Food Security Act of
1985 and is administered by ASCS.
Under the CRP, the Secretary of
Agriculture is authorized to enter into
long-term contracts with owners and
operators of highly erodible cropland to
assist them in conserving and improving
the Nation’s soil and water resources.
By entering into a contract, based on an
accepted bid process, the owner or
operator agrees to implement a
conservation plan approved by the local
conservation district for converting
highly erodible cropland normally
devoted to the production of an
agricultural commadity to a less
intensive use. The Secretary will
provide technical assistance, share
some of the costs of establishing the
conservation practices required by the
conservation plan, and make an annual
land rental payment to compensate the
owner or operator for taking the
cropland out of production.

Cooperative State Research Service

10.120 Food and Agricuitural
Sciences National Needs Graduate
Fellowship Grants Program
(FASNNGFGP). The CSRS-
FANSNNGFGP provides grants to
colleges and universities to encourage
outstanding students to pursue graduate
degrees in areas of the food and
agricultural sciences for which there are
national needs for the development of
scientific expertise.

10.211 Higher Education
Strengthening Grants (HESG). CSRS-
HESG provides grants to strengthen
institutional capacities to respond to
State, regional, national, or international
educational needs in the food and
agricultural sciences.

10.212 - Small Business Innovative
Research (SBIR). CRSR-SBIR provides
grants for research to stimulate
technological innovation in the private
sector, strengthen the role of small
business in meeting Federal research
and development needs, increase
private sector commercialization of
innovations derived from USDA
supported research and development
efforts, and foster and encourage
minority and disadvantaged
participation in technological
innovation. B

10.213 Competitive Research Grants
Program for Forest and Rangeland
Renewable Resources (CRGPFRRR)
CSRS-CRGPFRRR provides competitive
research grants to further research
activities related to the protection,
management, and utilization of forest
and rangeland renewable resources.

Foreign Agricultural Service

10.601 Targeted Export Assistance
Program (TEA). The FAS-TEA program
is carried out pursuant to section 1124 of
the Food Security Act of 1985. Under
TEA, the Secretary of Agriculture is
required to use $110 million in
Commodity Credit Corporation (CCC}
funds or commodities in each of the
fiscal years 1986 to 1988 to counter or
offset the adverse effect on the export of
a U.S. Agricultural commodity, or the
product thereof, of a subsidy, an import
quota, or other unfair foreign trade
practice. In fiscal years 1989 and 1990,
the minimum amount of funds or
commodities required to be used will
increase to not less than $325 million.
Targeted export assistance is being
provided through program agreements
with norprofit U.S. agricultural trade
associations or with private U.S. firms.
Program agreements provide for partial
reimbursement of eligible promotional
expenses identified in FAS-approved
activity plans which describe the
activities and budgets to be conducted
in foreign markets.

Office of Advocacy and Enterprise

10.140 Minority Research and
Teaching (MRT). The OAE-MRT
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program makes grants in full or in
partial support of special projects
related to agriculture that are :
undertaken by educational institutions,

" . such as the 1890 Land Grant Institutions

for purposes of enhancing curriculum,
developing faculty, and recruiting and
retaining students in agriculturdl
programs. :

. Office of International Cooperation and
Development

10.960 Technical Agricultural
Assistance (TAA). The OICD-TAA
program, pursuant to the terms of
reimbursable agreements with the
Agency for International Development,
funds cooperative agreements; grants,
and cost reimbursable agreements to
increase the capabilities of U.S.
educational institutions and non-profit
agencies in agricultural research,

. teaching, and extension and to identify
and apply the most appropriate
solutions to international agricultural -
problems.

10.961 Technical Agncultural
- Research/Collaborative (TAR/C). The
OICD-TAR/C program funds

- cooperative agreements, grants, and cost.

reimbursable agreements to carry out
the administration and coordination of
assigned Departmental programs in
international research and scientific and
technical cooperation with other
government agencies, land grant

universities, international organizations, -

international agricultural research
centers, and other institutions.

.. 10.962 International Training/
Foreign (IT/F). The OICD-IT/F program,
pursuant to the terms of reimbursable
agreements with the Agency for
International Development (AID), funds
cooperative agreements, grants, and cost

" reimbursable agreements to provxde
“training opportunities in food, -
agricultural and related research,
teaching, arid extension to
representatives of AID designated
countries.

Additionally, the list of programs and

activities included is supplemented by -
adding the following two programs:

Arimal and Plant Health Inspection
Service

10.028 Animal Damage Control
(ADC). The APHIS-ADC program's
primary purpose is to minimize or
prevent (1) damage to domestic -
liverstock, agriculture, horticulture,
forestry, and rangelands from predator
and other animals injurious to
agriculture, and (2) to protect stock and
other domestic ainimals through the
suppression of rabies and tularemia in
predatory or other wild animals.

To accomplish these objectives,
APHIS-ADC conducts research to
investigate the nature and scope of
vertebrate behavior patterns for use in -
development of new or improved-
methods to control predator and other
animals injurious to agriculture. The
new or improved methods developed
are applied by APHIS in cooperation
with State and local governments, and
other Federal agencies to control
predator and other animals injurious to
agriculture. Techniques such as trapping
and removal, mechanical scaring,
chemical repelling, and fencing are
employed,

Farmers Home Administration

10.43¢ Nonprofit National
Corporation Loan and Grant (NNCLG).
The FmHA-NNCLG program provides
guaranteed loans and grants to nonprofit
corporations that will in turn provide
financial and technical assistance to
rural businesses to improve business,
industry, and employment opportunities
in rural areas.

" Dated: November 30, 19687.
Emest H. Matthias,

Special Assistant to the Assistant Secretary
for Administration.

[FR Doc. 87-27908 Filed 12-3-87; 8:45 am]
BILLING CODE 3410-34-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket No. 39-87]

Forelgn-Trade Zone 82, Mobile, AL;
Application for Subzone, Degussa
Methionine Plant, Mobile County

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the City of Mobile, Alabama,
grantee of FTZ 82, requesting special-
purpose subzone status for the
methionine manufacturing facility of
Degussa Corporation, a subsidiary of

Degussa AG of West Germany, located -

in Mobile County, Alabama, adjacent to
the Mobile Customs port of entry. The
application was submitted pursuant to
the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a-
81u), and the regulations of the Board
(15 CFR Part 400). It was formally filed
on November 23, 1987.-

The plant (193 acres) is located on -

Highway 24, south of Hamilton Blvd,, in
Mobile County, some 2 miles southeast :

of Theodore, and 10 miles south of
Mobile. The facility employs 500 persons
and is used to produce methionine,
aerosil, cyanuric chloride, hydrocyanic
acid, and ammonium sulfate, but zone

procedures are being requested at this
time only for the production of
methionine, and amino acid used as an
agncultural feed supplement The
primary ingredient is -
methylmercaptoproplonaldehyde (MMP)
which is sourced abroad.

Zone procedures would exempt
Degussa from Customs duty payments
on its reexports. On its domestic sales,
the company would be able to pay
duties at the rate available to importers
of methionine: The duty rate for
methionine is 4.4 percent whereas the
rate for MMP is 6.0 percent. The
applicant indicates that the zone savmgs
would help improve the company's
international competitiveness.

In accordance with the Board's
regulations, an examiners committee
has been appointed to investigate the
application and report to the Board. The
committee consists of: Dennis Puccinelli
(Chairman), Foreign-Trade Zones Staff,
U.S. Department of Commerce,
Washington, DC 20230; David Willette,
District Director, U.S. Customs Service,
South Central Region, P.O. Box 2748,
Mobile, AL 36652; and Colonel C. Hilton
Dunn, Jr., District Engineer, U.S. Army
Engineer District Mobile, P.O. Box 2288,
Mobile, AL 36628. :

Comments concerning the proposed
subzone are invited in writing from
interested parties. They should be
addressed to the Board's Executive
Secretary at the address below and
postmarked on-or before January 22,
1988.

A copy of the application is available
for public inspection at each of the
following locations:

District Dxrector. US. Customs Servnce.

250 N. Water Street, Mobile, AL 36652
Office of the Executive Secretary,

Foreign-Trade Zones Board, U.S.

Department of Commerce, Room 1529,

14th and Pennsylvania NW.,

Washington, DC 20230.

Dated: November 30, 1987 .

John ]. Da Ponte, Jr.,

Executive Secretary.

|FR Doc. 87--27886 Filed 12-3-87; 8:45 am]
BILLING CODE 3510-DS-M

[Docket No. 31-87]

Foreign-Trade Zone 72, Indianapolis,
IN; Application for Subzone at Subaru-
Isuzu Auto/Truck Plant In Tlppecanoe
County, IN; Correction

On November 20, 1987, notice was
given concerning a proposal for a
special-purpose’subzone for the
automobile/light truck manufacturing
plant of Subaru-Isuzu Automotive, Inc.,
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in Tippecanoe County, Indiana (52 FR
44620, 11/20/87).

In referring to the member of the
examiners committee designated from
the U.S. Customs Service, the notice is
amended to show a new committee
member from Customs. The new
member is: John F. Nelson, District
Director, U.S. Customs Service, North
Central Region, 6th Floor, Plaza Nine
Building, 55 Erieview Plaza, Cleveland,
Ohio 44114.

Dated: December 1, 1987.
Dennis Puccinelli,
Acting Executive Secretary.
|FR Doc. 87-27885 Filed 12-3-87; 8:45 am]
BILLING CODE 3510-DS-M )

[Order No. 367]

Resolution and Order Approving
Application of County of Onondaga,
NY, tfor Subzone for Chrysler Corp.

Proceedings of the Foreign-Trade
Zones Board, Washington, DC.

Resolution and Order

Pursuant to the authority granted in
the Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a-81u),
the Foreign-Trade Zones Board has
adopted the following Resolution and
Order:

The Board, having considered the
matiter, hereby orders:

After consideration of the application of
the County of Onondaga, New York, grantee
of Foreign-Trade Zone 90, filed with the
Foreign-Trade Zones Board (the Board) on
May 2, 1986, requesting special-purpose
subzone status for the transmission/transaxle
manufacturing plant of Chrysler Corporation
in Onondaga County, New York, adjacent to
the Syracuse Customs port of entry, the
Board, finding that the requirements of the
Foreign-Trade Zones Act, as amended, and
the Board's regulations are satisfied, and that
the proposal is in the public interest,
approves the application. :

The Secretary of Commerce, as Chairman
and Executive Officer of the Board, is hereby
authorized to issue a grant of authority and
appropriate Board Order.

Grant of Authority To Establish a
Foreign-Trade Subzone in Onondaga
County, NY

Whereas, by an Act of Congress
approved June 18, 1934, an Act "“To
provide for the establishment, operation,
and maintenance of foreign-trade zones
in ports of entry of the United States, to
expedite and encourage foreign
commerce, and for other purposes”, as
amended (19 U.S.C. 81a-81u) {the Act),
the Foreign-Trade Zones Board (the

Board) is authorized and empowered to -

grant to corporations the privilege of
establishing, operating, and maintaining
foreign-trade zones in or adjacent to
ports of entry under the jurisdication of
the United States;

Whereas, the Board's regulations (15
CFR 400.304) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannol serve the specific use involved,
and where a significant public benefit
will result; )

Whereas, the County of Onondaga,
New York, grantee of Foreign-Trade
Zone No. 90, has made application (filed
May 2, 1986, Docket 15-86, 51 FR 17506)
in due and proper form to the Board for
authority to establish a special-purpose
subzone at the automobile transmission
plant of Chrysler Corporation in
Onondaga County, New York, adjacent
to the Syracuse Customs port of entry;

Whereas, notice of said application
has been given and published, and full
opportunity has been afforded all
interested parties to be heard; and

Whereas, the Board has found that the
requirements of the Act and the Board's
regulations are satisfied;

Now, therefore, in accordance with
the application filed May 2, 1986, the
Board hereby authorizes the
establishment of a subzone at Chrysler’s
plant in Onondaga County, designated
on the records of the Board as Foreign-
Trade Subzone No. 90B at the location
mentioned above and more particularly
described on the maps and drawings
accompanying the application, said
grant of authority being subject to the
provisions and restrictions of the Act
and the Regulations issued thereunder,
to the same extent as though the same
were fully set forth herein, and also to
the following express conditions and
limitations:

Activation of the subzone shall be
commenced within a reasonable time
from the date of issuance of the grant,
and prior thereto, any necessary permits
shall be obtained from Federal, State,
and municipal authorities.

Officers and employees of the United
States shall have free and unrestricted
access to and throughout the foreign-
trade subzone in the performance of -
their official duties.

The grant shall not be construed to
relieve responsible parties from liability
for injury or damage to the person or
property of others occasioned by the
construction, operation, or maintenance
of said subzone, and in no event shall
the United States be liable therefor.

The grant is further subject to
settlement locally by the District
Director of Customs and the District
Army Engineer with the grantee
regarding compliance with their

respective requirements for the
protection of the revenue of the United
States and the installation of suitable
facilities.

In witness whereof, the Foreign-Trade
Zones Board has caused its name to be
signed and its seal to be affixed hereto
by its Chairman and Executive Officer
or his delegate at Washington, DC this
24th day of November, 1987, pursuant to
Order of the Board.

Foreign-Trade Zones Board.
Gilbert B. Kaplan,
Acting Assistant Secretary of Commerce for
Import Administration, Chairman, Committee
of Alternates.

Attest:
John }. Da Ponte, Jr.,
Executive Secretary.
{FR Doc. 87-27887 Filed 12-3-87; 8:45 am)
BILLING CODE 3510-DS-M

National Oceanic and Atmospheric
Administration

Coastal Zone Management; Federal
Consistency Appeal by Auld Brass
Hunting Ciub from an Objection by the
South Carolina Coastal Council

AGENCY: National Oceanic and
Atmospheric Administration,
Commerce. '

ACTION: Notice of appeal.

On September 14, 1987, the
Department of Commerce received a
letter from Auld Brass Hunting Club
{Appellant) filing a Notice of Appeal
under section 307(c)(3){A) of the Coastal
Zone Management Act of 1972, 16 U.S.C,
1456(c)(3)(A), and the Department of
Commerce’s implementing regulations,
15 CFR Part 930, Subpart H (1987). The
appeal is taken from an objection by the
South Carolina Coastal Council to
Appellant’s after-the-fact consistency
certification for U.S. Army Corps of
Engineers Permit Application No. 87-35-
184-C, under section 10 of the River and
Harbor Act of 1899 and section 404 of
the Federal Water Pollution Control Act,
for enlargement of a drainage ditch and
placement of the material excavated in
wetlands along the Combahee River in
Beaufort County, South Carolina. If
Appellant perfects the appeal by stating
the specific grounds for it and filing the
supporting statement, data and
information required by the
Department’s implementing regulations,
public comments will be solicited by a
notice in the Federal Register and a
local newspaper.

FOR ADDITIONAL INFORMATION CONTACT:
Cynthia Mackey, Office of the Assistant
General Counsel for Ocean Services,
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National Oceanic and Atmospheric
Administration, U.S. Department of
Commerce, 1825 Connecticut Avenue,
NW., Suite 603, Washington, DC 20235,
(202) 873-5200.
(Federal Domestic Assistance Catalog No. -
11.419 Coastal Zone Management Program
Assistance)

Date: November 27, 1987,
Daniel W. McGovern,
General Counsel.
[FR Doc. 87-27813 Filed 12-3-87; 8:45 am]
BILLING CODE 3510-08-M

Coastal Zone Management; Federal
Consistency Appeal by Westvaco
Development Corp. From an Objection
by the South Carolina Coastal Council

AGENCY: National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Notice of appeal.

On October 22, 1987, the Department
of Commerce [Department) received a
letter from J. Reed Atkinson, on behalf
of a Westvaco Development
Corporation {Appellant), filing a Notice
of Appeal under section 307(c}{3)(A) of
the Coastal Zone Management Act of
1972, 16 U.S.C. 1456(c)(3)(A), and the
Department’s implementation
regulations, 15 CFR Part 930, Subpart H
(1987}. The appeal is taken from an
objection by the South Carolina Coastal
Council (State) to the Appelant's
consistency certification for U.S. Army
Corps of Engineers Permit Application
No. SAC-26-87-548B, under section 404
of the Clean Water Act, 33 U.S.C. 1344,
for placing fill material into a wetland
for residential development is Berkeley -
County, South Carolina.

If the Appellant perfects the appeal by

filing the supporting data and
information required by the
Department’s implementing regulations,
public comments will be solicited by a
notice in the Federal Register and a
local newspaper.
FOR ADDITIONAL INFORMATION CONTACT:
Cynthia L. Mackey, Attorney-Adviser,
Office of the Assistant General Counsel
for Ocean Services, National Oceanic
and Atmospheric Administration, U.S,
Department of Commerce, 1825
Connecticut Avenue NW., Suite 603,
Washington, DC 20235, (202} 673-5200.
(Federal Domestic Assistance Catalog No.
11.419 Coasta! Zone Management Program
Assistance)

Date: November 27, 1987.

Daniel W. McGovern,

General Counsel.

[FR Doc. 87-27819 Filed 12-3-87; 8:45 am|
BILLING CODE 3510-08-M

Permits; Foreign Fishing

This document publishes for public
review a summary of applications
received by the Secretary of State
requesting permits for foreign vessels to
fish in the exclusive economic zone
under the Magnuson Fishery
Conservation and Management Act
(Magnuson Act, 16 U.S.C. 1801 et seq.)

Send comments on applications to:
Fees and Permits Branch (F/TS21),
National Marine Fisheries Service,
Department of Commerce, Washington,
DC 20235

or, send comments to the Fishery
Management Council(s) which review
the application(s), as specified below:

Douglas G. Marshall, Executive Director,
New England Fishery Management
Council, 5 Broadway (Route 1),
Saugus, MA 01908, 617/231-0422

John C. Bryson, Executive Director, Mid-
Atlantic Fishery Management Council,
Federal Building Room 2115, 320 South
New Street, Dover, DE 19901, 302/674~
2331

Robert K. Mahood, Executive Director,
South Atlantic Fishery Management
Council, Southpark Building, Suite 306,
1 Southpark Circle, Charleston, SC
20407, 803/571-4366

Omar Munoz-Roure, Executive Director,
Caribbean Fishery Management
Council, Banco De Ponce Building,
Suite 108, Hato Rey, PR 00918, 809/
7534926

Wayne E. Swingle, Executive Director,
Gulf of Mexico Fishery Management
Council, Lincoln Center, Suite 881,
5401 West Kennedy Blvd., Tampa, FL
33609, 813/228-2815

Lawrence D. Six, Executive Director,
Pacific Fishery Management Council,
Metro Building, Suite 420, 2000 SW.
First Avenue, Portland, OR 97201, 503/
2216352

Jim H. Branson, Executive Director,
North Pacific Fishery Management
Council, P.O. Box 103136, Anchorage,

-AK 99510, 907 /274-4563
Kitty M. Simonds, Executive Director,

Western Pacific Fishery Management

Council, 1164 Bishop Street, Room

1405, Honolulu, HI 96813, 808/523~

1368

For further information contact john
D. Kelly or Shirley Whitted (Fees and
Permits Branch, 202-673-5319).

The Magnuson Act requries the
Secretary of State to publish a notice of -
receipt of all applications for such
permits summarizing the contents of the

- applications in the Federal Register. The

National Marine Fisheries Service,
under the authority granted in a
memorandum of understanding with the
Department of State effective November

29, 1983, issues the notice on behalf of
the Secretary of State.

. Individual vessel applications for
fishing in 1988 have been received from
the Governments shown below.

Dated: December 2, 1987.
Carmen . Blondin,

Special Associate for Trade, National Marine

Fisheries Service, NOAA.

Fishery codes and designation of
Regional Fishery Management Councils
which review applications for individual
fisheries are as follows:

Code Fishery and Regional)ishery
Management Councils
ABS Atlantic Bilifishes and Sharks
New England, Mid Atlantic, South Atlantic.
Gulf of Mexico, Caribbean
BSA Bering Sea and Aleutian Islands
Groundfish
North Pacific
GOA Gulf of Alaska
North Pacific
NWA Northwest Atlantic Ocean
New England, Mid-Atlantic
SNA Snails (Bering Sea}
North Pacific
WOC Pacific Groundfish (Washington,
Oregon and California)
Pacific
PBS Pacific Billfishes and Sharks
Western Pacific

Activity codes which specify
categories of fishing operations applied
for are as follows:

Activity Code and Fishing Operations

1—Catching, processing and other support

2—Processing and other support only

3—Other support only

*—Vessel(s) in support of U.S. vessels Joint
Venture}

**—Cargo transport vessels with fish finding
equipment on board will receive an
activity code 2 to enable them to perform
both scouting as well as support
activities.

Joint Venture

The Governments of the People’s
Republic of China (China), Icelands,
Japan, the Republic of Korea (Korea),
the Polish People's Republic {Poland),
and the Union of the Soviet Socialist
Republics (U.S.S.R.), have submitted
permit applications to engage in joint
venture activities during 1988. Foreign
vessels will receive transshipments of
U.S. harvested fish and appropriate by-
catch species. The fisheries for which
they have applied are BSA, GOA, NWA,
and WOQC. Foreign vessels will receive
transshipments of U.S. harvested fish
and appropriate by-catch species. A list
of the vessels will be published at a
later date. The following tables
summarize their requests:-
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SPECIES
' [tn metric tons]
Country Pollock Pacific cod m:ctl'((grel Yegggﬁn ﬂcgtf?:érs Misc
Bering Sea and Aleutian Islands Fisheries:
China ? 50,000 5,000 | 3,000 20,000 3,000 0
iceland 2 01l 30,000 01 0 0 0
Japan 3 812,500 *) - (%) *) (%) )
Korea 8 471,260 26,684 32,286 81,906 8,968 6,370
Poland é.............. 45,000 0 0 0 0 0
U.S.S.R.? 18,000 60,000 15,000 90,000 45,000 fooeevvrnerrvicenenes
Guit of Alaska: .
China 1 5,000 1,000 0 . 0 : 0 0
Iceland 2 0 10,000 0 0 0 0
Korea & 18,533 1,632 741 0 592 1,028

1 Chinese partners are: Alaska World Trade Corp., Anchorage, AK; China Pacific Ventures, Inc., Seattle, WA.

2 Kris Poulsen & Associates, Seattle, WA,

3 Japanese partners in Seattle, WA: Northern Deep Sea Fisheries, Inc., Profish international, Inc.; Westward Trawlers, Inc.; Peter Pan
Seafoods, Inc.; Alaska Pacific Lid.; Golden Age Fisheries; and Trawl Resources, Inc., Partners in other locations: Kodiak & Western Trawlers
Group, Kodiak, AK; Alyeska Ocean, Inc., Anacortes, WA.; and Alaska Contact, Ltd., Anchorage, AK. ‘

4 Other Groundfish total—67,500.

s Korean partners in Seattle, WA: Joint Venture Fisheries, Ltd.; Alaska Surimi Products, inc.; Dona JV Fisheries Co.; Arctic Venture Fisheries,
Inc.; Profish Alaska, Inc.; and Cal-Alaska Fisheries, Inc. Partners in other locations: Alaska Joint Venture Fisheries, Anchorage, AK; Alaska Pacific
Fisheries, Ltd.; and Daerim America, Inc., Ft. Lee, N.J.

8 Polish partners in Seattle, WA: Profish International, Inc. and Alaska Pacific International, Ltd.; and in Coos Bay, OR, Quest Export Trading

0.
7 1U.S.S.R.: Marine Resources Co. International, Seattle, WA.

THE WASHINGTON, OREGON AND CALIFOR-
NIA TRAWL FISHERIES (WOC) PACIFIC
HAKE REQUEST

- Other
Pacific Other
Country Whiting | Rocklish | ©round-
KOrea .....coocvrvvrervencenee 5,300 100 8550
Poland ...........coocrreen. 51,000 0 [}

® Partner undetermined.

NORTHWEST ATLANTIC OCEAN FISHERIES

Country Ilex Loligo | Mackerel
Japan ?...........d 3,000 3,000 0
Poland 10

(amendment)........ 3,800 [+ SO,

? Japanese partners: Lund’s Fisheries, Inc., Cape
May, NJ; Pt. Judith Fisherman's Association, Inc.,
Narragansett, RI.

A" olish partner: Scan Ocean, Inc., Gloucester,

|FR Doc. 87-28029 Filed 12-3-87; 8:45 am)
BILLING CODE 3510-22-M

COPYRIGHT ROYALTY TRIBUNAL
[Docket No. 88-1-86JD)

1986 Jukebox Royalty Distribution
Proceeding

AGENCY: Copyright Royalty Tribunal.

ACTION: Notice of controversy; notice of
commencement of proceedings.

SUMMARY: Notice is given that a
controversy exists regarding the

distribution of the copyright royalties
from the 1986 jukebox royalty fund.
Accordingly, the Tribunal commences
the 1986 jukebox distribution
proceeding.

pATE: The effective date of the
controversy is December 7, 1987,

FOR FURTHER INFORMATION CONTACT:
Robert Cassler, General Counsel;
Copyright Royalty Tribunal; 1111 20th
Street, NW., Suite 450; Washington, DC
20036 (202) 653-5175.

SUPPLEMENTARY INFORMATION: Section
301.72(b) of the Tribunal’s rules requires
that after October 1 of each year, the
Tribunal shall ascertain whether a
controversy exists with regard to the
distribution of jukebox royalties to the
copyright owner-claimants and to
publish notice of its findings in the
Federal Register. The Tribunal has been
informed that the American Society of
Composers, Authors and Publishers,
Broadcast Music, Inc. and SESAC, Inc.,
collectively, as a settled group of
claimants, claim 100% of the 1986
jukebox royalty fund, and that
Asociacion de Compositores y Editores
de Musica Latinoamericana claims 8% of
the jukebox royalty fund. Accordingly,
the Tribunal has determined that a
controversy exists, and notice is hereby
given that the 1986 jukebox royalty
distribution proceeding is commenced,
effective December 7, 1987. The
structure of the 1986 proceeding will be

announced in an order to the claimants
at a later date.

].C. Argetsinger,

Chairman.

November 30, 1386.

|FR Doc. 87-27910 Filed 12-3-87; 8:45 am]
BILLING CODE 1416-09-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Public Information Coliection
Requirement Submitted to CMB for
Review

The Department of Defense has
submitted to OMB for review/approval
the following existing collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C:
Chapter 35). Each entry contains the
following information: (1) Type of
Submission; (2) Title of Information
Collection and Form Number if
applicable; (3) Abstract statement of the
need for and the uses to be made of the

.information collected; (4) Type of
Respondent; (5) An estimate of the _
number of responses; (6) An estimate of
the total number of hours needed to
provide the information; (7) To whom
comments regarding the information
collection are to be forwarded; and (8)
The point of contact from whom a copy
of the information proposal may be
obtained.
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Extension of Expiration Date

Annual Report on Uniform Commutation
Fund

Some institutions of higher education
which host ROTC units elect to receive
commutation instead of uniforms for
their ROTC programs. The institutions
purchase the uniforms for the ROTC
students, and are reimbursed by the
Services for uniforms and associated
custodial costs. The annual report on the
fund is an accounting of monies spent
and a computation of excess funds for
refund to the sponsoring Services.

Participating Institutions of Higher
Education: 135 respondents; 155 burden
hours.

OMB Desk Officer: Mr. Edward
Springer.

Written comments and
recommendations on the proposed
information collection should be sent to
Mr. Edward Springer at Office of
Management and Budget, Desk Officer,
Room 3235, New Executive Office,
Washington, DC 20503.

DOD Clearance Officer: Mrs. Pearl
Rascoe-Harrison.

A copy of the information collection
proposal may be obtained from Mrs.
Pearl Rascoe-Harrison at WHS/DIOR,
1215 Jefferson Davis Highway, Suite
1204, Arlington, Virginia 22202-4302,
telephone 202/746-0933.

Linda Bynum,

Alternate OSD Federal Register Liaison
Officer. Department of Defense.
December 1, 1987.

[FR Doc. 87--27854 Filed 12-3-87; 8:45 am)
BILLING CODE 3810-01-M

Renewal of the DoD-University Forum

suMMARY: Under the provisions of Pub.
L. 92-453, Federal Advisory Committee
Act, notice is hereby given that the DoD-
University Forum has been determined
to be in the public interest and has been
renewed.

The DoD-University Forum is
constituted to provide advice and
guidance to the Department of Defense
on issues affecting the relationship
between DoD and the university
community. The Forum plays a unique
and invaluable role in such matters as,
ensuring the availability of technical
manpower required to support DoD
technology needs, and the development
of policies which foster the involvement
of research universities in the generation
of the knowledge based required to

maintain technological superiority over
potential adversaries.
Patricia H. Means,

OSD Federal Register Liaison Officer,
Department of Defense.

November 30, 1987.
[FR Doc. 87-27855 Filed 12-3-87; 8:45 am)
BILLING CODE 3810-01-M

Department of the Navy

Chief of Naval Operations, Executive
Panel Advisory Committee; Closed
Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (5
U.S.C. app.), notice is hereby given that
the Chief of Naval Operations (CNO}
Executive Panel Advisory Committee
Mine Warfare Capabilities Task Force -
will meet January 13-14, 1988 from 9
a.m. to 5 p.m. each day, at 4401 Ford
Avenue, Alexandria, Virginia. All
sessions will be closed to the public.

The purpose of this meeting is to
review current and projected U.S. and
Allied Mine Warfare capabilities and
potential U.S. vulnerabilities in the
broad context of maritime operations
and related intelligence. These matters
constitute classified information that is
specifically authorized by Executive
order to be kept secret in the interest of
national defense and is, in fact, properly
classified pursuant to such Executive
order. Accordingly, the Secretary of the
Navy has determined in writing that the
public interest requires that all sessions
of the meeting be closed to the public
because they will be concerned with
matters listed in section 552b{c)(1) of
title 5, United States Code.

For further information concerning
this meeting, contact AnnLynn Cline,
Special Assistant to the CNO Executive
Panel Advisory Committee, 4401 Ford
Avenue, Room 601, Alexandria, Virginia
22302-0268. Phone (703} 756~1205.

Date: November 30, 1987.

Jane M. Virga,

Lieutenant, JAGC, U.S. Naval Reserve,
Federal Register Liaison Officer.

{FR Doc. 87-27821 Filed 12-3-87; 8:45 am]
BILLING CODE 3810-AE-M

Chief of Naval Operations, Executive
Panel Advisory Committee; Closed
Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (5
U.S.C. app.). notice is hereby given that
the Chief of Naval Operations (CNO)
Executive Panel Advisory Committee
Mine Warfare Capabilities Task Force
will meet January 28-29, 1988 from 9

a.m. to 5 p.m. each day, at Panama City,
Florida. All sessions will be closed to
the public.

The purpose of this meeting is to
review current and projected U.S. and
Allied Mine Warfare capabilities and
potential U.S. vulnerabilities in the
broad context of maritime operations
and related intelligence. These matters
constitute classified information that is
specifically authorized by Executive
order to be kept secret in the interest of
national defense and is, in fact, properly
classified pursuant to such Executive

.order. Accordingly, the Secretary of the

Navy has determined in writing that the
public interest requires that all sessions
of the meeting be closed to the public
because they will be concerned with
matters listed in section 552b(c)(1) of
title 5, United States Code.

For further information concerning
this meeting, contact AnnLynn Cline,
Special Assistant to the CNO Executive
Panel Advisory Committee, 4401 Ford
Avenue, Room 601, Alexandria, Virginia
22302-0268. Phone (703) 756-1205.

Date: November 30, 1987.
Jane M. Virga,

Lieutenant, JAGC, U.S. Naval Reserve,
Federal Register Liaison Officer.

{FR Doc. 87-27620 Filed 12-3-87; 8:45 am]
BILLING CODE 3810-AE-M

Chief of Naval Operations, Executive
Panel Advisory Committee; Closed
Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (5
U.S.C. app.), notice is hereby given that
the Chief of Naval Operations {(CNO}
Executive Panel Advisory Committee
Training Organization and Management
Task Force will meet February 11-12,
1988 from 9 a.m. to 5 p.m. each day, at
4401 Ford Avenue, Alexandria, Virginia.
All sessions will be closed to the public.

The purpose of this meeting will
include an examination of Navy training
to assess how best to organize and
manage training to accommodate future
requirements, and related intelligence.
These matters constitute classified
information that is specifically
authorized by Executive order to be kept
secret in the interest of national defense
and is, in fact, properly classified
pursuant to such Executive order.
Accordingly, the Secretary of the Navy
has determined in writing that the public
interest requires that all sessions of the
meeting be closed to the public because
they will be concerned with matters
listed in section 552b{c)(1) of title 5,
United States Code.
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For further information concerning
this meeting, contact Ann Lynn Cline,
Special Assistant to the CNO Executive
Panel Advisory Committee, 4401 Ford
Avenue, Room 601, Alexandria, Virginia
22302-0268. Phone (703) 756-1205.

Date: November 30, 1987.
Jane M. Virga,
Lieutenant, JAGC, U.S. Naval Reserve,
Federal Register Liaison Officer.
[FR Doc. 87-27823 Filed 12-3-87; 8:45 am|
BILLING CODE 3810-AE-M

—

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP87-492-000]

Algonquin Gas Transmission Co.;
Intent To Prepare an Environmental
Assessment for Algonquin’s Marathon
Pipeline Project and Request for
Comments on Environmental Issues

November 30, 1987,
Proposed Action

Notice is hereby given that the staff of
the Federal Energy Regulatory
Commission (FERC) will prepare an
environmental assessment (EA) on the
facilities proposed in the above-
referenced docket. Algonquin Gas
Transmission Company (Algonquin} is
seeking a certificate of public
convenience and necessity under
section 7 of the Natural Gas Act to
construct 8 miles of 12-inch-diameter
pipeline in Norfolk and Middlesex
Counties, Massachusetts. This pipeline
would cross the towns of Medway,
Holliston, and Hopkinton adjacent to a
Boston Edison Company electric
transmission right-of-way for about 6.6
miles of its length north of Milford
Street. Maps A-1, A-2, and A-3 show
the location of the proposed pipeline
facilities.! The remainder of the
pipeline, 1.4 miles, would not follow an
existing utility corridor. Algonquin
would construct a new meter station at
the north end of the pipeline on property
owned by Commonwealth Gas
Company (Commonwealth) in the
vicinity of Commonwealth’s
nonjurisdictional liquefied natural gas
(LNG) facility in Hopkinton.
Commonwealth would construct
approximately 1,600 feet of 6- and 12-
inch-diameter non-jurisdictional pipeline
and regulating facilities on its property
in order to interconnect Algonquin's

! Maps A-1, A-2, and A-3 are not printed in the
Federal Register, but are available from the FERC's
Division of Program Management. Public Reference
Section, telephone (202) 357-8118.

~

facilities with Commonwealth’s
distribution system near the LNG
facility. Algonquin also proposes to
replace 0.4 mile of existing 3-inch-
diameter pipeline with 10-inch-diameter
pipeline in the town of Medway and to
modify other existing meter stations on
its system.

Algonquin would use the 8-mile
pipeline to provide firm transportation
service of up to 40,000 MMBtu per day of
gas for Commonwealth. This service
would have a primary term of 20 years
and is proposed to commence on
November 1, 1988. Commonwealth has
indicated that this pipeline would allow
it to transfer gas within parts of its
distribution system that are currently
served solely by either Algonquin or
Tennessee Gas Pipeline Company. The
new facilities would also make it
possible for Commonwealth to obtain
for its firm customers the benefits of
increased competition between its two
interstate pipeline suppliers and
enhance Commonwealth’s overall
flexibility in managing its gas supply.
Algonquin’s proposed replacement of 0.4
mile of pipeline would allow it to
increase deliveries to Commonwealth at
Milford, Massachusetts from 2,333 to
3,933 MMBtu per day of gas.

The proposed 8 miles of 12-inch-
diameter pipeline would require a 50-
foot-wide construction right-of-way with
30 feet to be maintained as permanent
right-of-way. This proposed pipeline
begins on the north side of Milford
Street following the existing powerline
and would continue north across
Washington Street, Gorwin Drive,
Marshall Street, Hanlon Road, South
Mill Street, Chestnut Street, Ash Street,
and East Main Street before ending on
Commonwealth's property off Wilson
Street. Approximately 50 acres would be
disturbed by construction activities and
about 29 acres would be retained as
permanent right-of-way.

The 10-inch-diameter replacement
pipeline would be located within
Algonquin's existing 30-foot-wide right-
of-way. However, construction of this
pipeline would require the temporary
use of an additional 20-foot-wide
easement outside of and adjacent to the
existing pipeline right-of-way. This
pipeline easement would parallel an
unnamed, unimproved road and cross
only one road, Granite Street.
Construction of this pipeline would
disturb approximately 2.4 acres and no
additional permanent right-of-way is
proposed.

Environmental Issues

The EA will address the
environmental concerns that have been
identified by the staff and by individuals

in their letters to the FERC and at a
public meeting held by the
Massachusetts Energy Facilities Siting
Council. The following issues have been
identified to date:

Water Resources

—Impact on streams.
—Effect on the town of Holliston’s
water wells and private wells.

Pipeline Safety

—Safety considerations.

—Blasting.

~—Pipeline abandonment and removal
procedures. .

Cultural Resources—Effect on historic
properties.

Land Use—Effect on the Charles Bird
Property, a hazardous waste site,
and Town of Holliston Landfill site.

Vegetation

—Impact on wetlands.

—Removal and disposal of trees.

Land Use

—Eminent domain.

—Impact on homes and future
development.

—Impact on septic systems.

—Use of Boston Edison Company
electric transmission right-of-way.

Aesthetics—Effect of appearance of
right-of-way.

Soils—Restoration of the right-of-way
including removal of surface rock.

Alternatives, route modifications, and
specific mitigating measures will also be
considered in the staff’s analysis. The
EA will also address the environmental
impact resulting from the construction
and operation of Commonwealth's
nonjurisdictional facilities that are
related to Algonquin's proposal.

The EA will be based on the staff's
independent analysis of the proposal
and, together with the comments
received, will comprise part of the
record to be considered by the
Commission in this proceeding. The EA
will be sent to all parties in this
proceeding, to those providing
comments in response to this notice, to
Federal and state agencies, to interested
members of the public, and to those
individuals that provide a mailing
address at the Massachusetts Energy
Facilities Siting Council public meeting
for this project.

The EA may be offered as evidentiary
material if an evidentiary hearing is held
in this proceeding. In the event that an
evidentiary hearing is held, anyone not
previously a party to this proceeding
and wishing to present evidence on
environmental or other matters must
first file with the Commission a motion
to intervene, pursuant to Rule 214 of the
Commission's Rules of Practice and
Procedure. (18 CFR 385.214).
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Comment Procedures

Comments from Federal, state, and
local agencies and the public are
requested to help identify significant
issues or concerns related to the
proposed action, to determine the scope
of the issues that need to be analyzed,
and to identify and eliminate from
detailed study the issues which are not
significant. All comments on specific
environmental issues should contain
supporting documentation or rationale.
Written comments should be submitted
on or before December 31, 1987,
reference Docket No. CP87-492-000, and
be addressed to the Secretary, Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426. A copy of the comments
should also be sent to Mr. Kenneth Frye,
Project Manager, Federal Energy
Regulatory Commission, Office of
Pipeline and Producer Regulation,
Environmental Evaluation Branch, Room
7112C, 825 North Capitol Street, NE.,
Washington, DC 20426.

Maps showing the location of the
proposed pipeline facilities have been

provided to those on the distribution list.

Algonquin has also made copies of its
application available for public
inspection at the following locations:

1. Medway Selectman’s Office, Town
Hall, Medway, MA 02053.

2. Medway Public Library, Medway,
MA 02053.

3. Holliston Selectman’s Office, Town
Hall, Holliston, MA 01746.

4. Holliston Public Library, Holliston,
MA 01746.

5. Hopkinton Selectman’s Office,
Town Hall, Hopkinton, MA 01748,

6. Hopkinton Public Library,
Hopkinton, MA 01748,

Additional information on
environmental matters concerning the
proposal is available from Mr. Kenneth
Frye, telephone (202) 357-9039.

Lois D. Cashell,
Acting Secretary.

[FR Doc. 87-27875 Filed 12-3-87; 8:45 am]
BILLING CODE 6717-01-M

{Docket No. Ci88-55-000 et al.]

Phillips Petroleum Co. et al.;
Applications for Certificates,
Abandonments of Service and
Petitions to Amend Certificates !

December 1, 1987.
Tuke notice that each of the
Applicants listed herein has filed an

' This notice does not provide for consolidation
for hearing of the several matters covered herein.

application or petition pursuant to
section 7 of the Natural Gas Act for
authorization to sell natural gas in
interstate commerce or to abandon
service as described herein, all as more
fully described in the respective
applications and amendments which are
on file with the Commission and open to
public inspection.

Any person desiring to be heard or to
make any protest with refefence to said
applications should on or before '
December 15, 1987, file with the Federal
Energy Regulatory Commission,
Washington, DC 20426, a petition to
intervene or a protest in accordance
with the requirements of the .
Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party in any
proceeding herein must file a petition to
intervene in accordance with the
Commission's rules.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicants to appear or
to be represented at the hearing.

Lois D. Cashell,
Acting Secretary.

Docket No. and date filed

Applicant

Purchaser and location

Price per Pressure
Mct base

C188-55-000, A, Oct. 26,

Phillips Petroleum Co., 990-G Plaza Office

shore Louisiana.

County, Kansas.

1987. Bldg., Bartlesville, Okla. 74004.
Ci88-68-000 (CI69-949) ....... ...... L+ [0 JOUNOUOU U
(CI79-438) oo oo do
(C180-174) ...ccoevrerereirceinei} e do
(C180-451), 8, Oct. - 26, | ...... do
1987 3.
Cl88-124-000 (Ci66-625), | Mesa Operating Limited Partnership, P.O.
B, Nov. 2, 1987. Box 2009, Amarillo, Texas 79189-2009.
Ci88-127-000 (Cl66-977), | ......do............. eeeseestsesseearnenraetserreraans
B, Nov. 2, 1987.
C188-129~000 (Cl62-1210), vererdO
B, Nov. 2, 1987.
Cl88-132-000 (Ci68-1289), | ...... do

B, Nov. 2, 1987.

Sea Robin Pipeline Company, East Cam-
eron Block 38, Offshore Louisiana.

Sea Robin Pipeline Company, Eugene:
Island Block 256, Offshore Louisiana: )

Northern Natural Gas Company, Division | (*) ....cccoveeun b ISR -
‘of Enron Corp., Streeter GU #1-15 Sec. :
15-T35S-R3WS5, Gooch Field, Stevens

..{ Northern Natural Gas Company, Division
of Enron Corp., Albert #1-15 Sec. 5-
T28N-R21W, N.E.
Harper County, Oklahoma.

Northern Natural Gas Company, DiviSion | (%) ...ccccevencnrnrincnicninnn.
of Enron Corp., Wilson- #2-44 Elrick’

. #1-44 Sec. 44, Blk. 43 H&TC Survey,
Hodges Field, Roberts County, Texas.

Northern Natural Gas Company, Division | () .....ceencfivenininnneene, '

- of Enron Corp., Clancy #1-15 Sec. 10
& 15-6N-18ECM, Gooch Field, Texas
County, Oklahoma.

Various Purchasers, East Cameron BIOCK | (1) ...ccoovrerrncnclocrenncccnrens .
38 and 195, South Marsh Island Blocks
234 and 235, and Eugene Island Block.
256, Offshore Louisiana.

Sea Robin Pipeline Company, East-Cam--
eron Block 195, Offshore Louisiana.

Sea Robin Pipeline Company,
Marsh Island Block 234 and 235, Off-

South

Lovedale Field,
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Docket No. and date filed

Applicant Purchaser and location

Price per Pressure

Mct base

Ci88-134-000 (G-19968), do

Northern Natural Gas Company, Division

B, Nov. 2, 1987.

Ci88-135-000 (G-19968), | ...... do

of Enron Corp., Frazier #1-4 Sec. 5,
Blk. 1, C.LF. Survey, Bernstein Field,
Hansford County, Texas.

Northern Natural Gas Company, Division

B, Nov. 2, 1987.

of Enron Corp., Frazier #1-4 Sec. 4,
Blk. 1, C.LF. Survey, Bernstein Field,
Hansford County, Texas. :

CI188-136-000 (G-19967), do.
B, Nov. 2, 1987.

Ci88-83-000 (G-12702), B, do

Northern Natural Gas Company, Division
of Enron Corp., Frazier #1-3 Sec. 2 &
3, Bik. 1, C.I.F. Survey, Bernstein Field,
Hansford County, Texas.

Natural Gas Pipeline Company of Amer-

Nov. 2, 1987.

Ci88-128-000 (Cl67-361), do

ica, Talley #1-16, Sec. 16: N ' Block
2, 1&GN Ry. Co. Survey, Quinduno
Field, Roberts County, Texas.

Natural Gas Pipeline Company of Amer-

B, Nov. 2, 1987.

Ci88-130-000 (G-12238), | ...... do

ica, Oil Development Company #1-38
All of Section 38, Blk. 4-T, T&NO Ry.
Co. Survey, Upper Morrow Field, Hans-
ford County, Texas.

Natural Gas Pipeline Company of Amer-

B. Nov. 2, 1987.

Ci88-131-000 (Cl68-625), do

ica, Cowan #1 SE/4 Sec. 198, Blk. M-2
BS&F Survey and Cowan A #1, SW/4
Sec. 195, Blk. M-2 BS&F Survey, Quin-
duno Field, Roberts County, Texas.
ANR Pipeline Company, Leachman #1-19

B, Nov. 2, 1987.

Ci88-133-000 (C!69-594), do

Sec. 19-T20N-R17W, Richland Field,
Woodward County, Oklahoma.
Panhandle Eastern Pipe -Line Company,

B, Nov. 2, 1987.

Hart #1-4 S/2 Sec. 4, Blk. 3, PS&L
Survey, W/2 Sec. 126, Bik. 45, -H&TC
Survey, Hansford-Lower Morrow Field,
Hansford County, Texas.

Cl88-137-000  (CI80-71- | TXP Operating Co., P.O. Box 1396, Hous- | ANR Pipeline Company, High Isiand Block

000), B, Nov. 18, 1987. ton, Texas 77251. 273, Offshore Texas.
Cl188-138-000  (CI80-57- | ...... do United Gas Pipe Line Company, High
000), B, Nov. 18, 1987. Island Block 273, Offshore Texas.
Cl88-139-000 (Cig0-32- do Transcontinental Gas Pipe Line Corp.,

000), B, Nov. 18, 1987,

High Island Block 273, Offshore Texas.

*)

)

¢)

*)

*

™

*).

e
)
®)

! Applicant requests permanent blanket certificate with pregranted abandonment to sell gas subject to the abandonment application in Docket
No. Ci88-68-000 in interstate commerce to various purchasers. Applicant also requests waiver of Part 154 as to the establishment and
maintenance of rate schedules and Sections 154.94(h) and (k).
2 Applicant requests permanent abandonment of sales of gas to Sea Robin. In support of the application Applicant states that the parties
have executed a settlement agreement which terminates the subject contract. Applicant agreed to waive all take-or-pay, minimum take, price and
any other existing contract claims with Sea Robin. Deliverability is approximately 32,715 Mcf/d. The gas is NGPA section 102(d) and 104 post-

1974 gas.

3 Additional material was received on November 17, 1987, .
4 By Assignment and Conveyance, executed on 12-23-85, effective 9-1-85, Mesa Petroleum Co. assigned certain acreage to Kaiser-Francis

Oil Company.

5 The lease dedicated under the gas purchase contract has expired. The reserves are depleted and all wells will be plugged and abandoned.
Filing Code: A—lnitial Service. B—~Abandonment. C—Amendment to add acreage. D—Amendment to delete acreage. E—Total Succession.

F—Partial Succession.

[FR Doc. 87-27876 Filed 12-3-87; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. EL88-2-000]

Safe Harbor Water Power Corp.; Order
Instituting Investigation and
Establishing Hearing Procedures

Issued: December 1, 1967.

Before Commissioners: Martha O. Hesse,
Chairman; Anthony G., Sousa, Charles G.
Stalon, Charles A. Trabandt and C. M.
Naeve.

Safe Harbor Water Power
Corporation (Safe Harbor), a single
asset utility, which is a subsidiary of the

Baltimore Gas & Electric Company capitalization, the overall return was
(BG&E) and the Pennsylvania Power and  expected to yield an equity return of
Light Company (PP&L), ! has on file with  15.83%.3 However, the equity return

the Commission a formula rate. The actually generated by the overall return
formula rate includes an overall rate of will vary as the components (capital
return only. Separate cost of capital ratios and debt cost) of Safe Harbor’s
components are not specified. The capitalization vary. Based on current
existing overall return of 13.25% was capitalization and debt cost data, it
accepted in Docket No. ER82-763-000.2 appears that the current overall return
Based on Safe Harbor's then-effective of 13.25% yields a 19.88% return on
—— equity. The major change in the

t Safe Harbor owns a hydro-electric project on capitalization appears to have been a
the Susquehanna River and sells the output to its significant reduction in the cost of debt.

parents, BG&E and PP&L.

2 Letter order approving settlement agreement
issued by the Commission on May 2, 1983. 23 FERC
4 61.207 (1983). 3 yd.

Since fewer dollars generated by the
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13.25% overall return are needed to pay
debt costs, the monies are available to
the stockholders, increasing the equity
return earned.

Moreover, we note that durmg the last
year the cost of capital has decreased
significantly. As a result, the
Commission believes that the overall
rate of return and the equity return -
derived thereform, identified above, may
result in unjust and unreasonable rates,

- The Commission believes that it is

appropriate to institute a proceeding
under section 206 of the Federal Power
Act, 16 U.S.C. 824e (1982), to determine

“whether the rates are unjust and

unreasonable and, if so, to establish just
and reasonable rates.
. Under current Commission precedent

“formula raters may be designed to

automatically track all cost changes,
except changes in the equity return,
without the necessity of a filing pursuant

-to Part 35 of the Commission's

regulations. 18 CFR Part 35 (1987).
Automatic changes in the equity return
component have not been allowed

_because this aspect of a utility’s rates

requires an assessment of market
conditions.3 However, this results in

.formula rates not properly tracking

equity costs. In view of this and of the
fact that rate relief with respect to the
equity return component of formula
rates is available only on a prospective

"basis under section 206 of the Federal
Power Act, a modification in formula

rates may be appropriate. Since formula

rates require waiver of the notice and

review provisions of the Federal Power
Act, the Commission wishes to consider,
in the hearing ordered herein, whether it
should henceforth condition the use of
Safe Harbor’s formula rates upon a
requirement that the company
periodically justify its equity return
component under a procedure which
affords refund protection. Accordingly,
the parties shall also address this issue.
Any person desiring to be heard
should file a protest or motion to
intervene with the Federal Energy
Regulatory Commission, 825 North
Capital Street, NE., Washington, DC

. *For example, the Commission’s Generic Rate of
Return on Common Equity has decreased from

13.68% to 12.27%.

20426, in accordance with Rules 211 and
214 of the Commission's Rules of
Practice and Procedure, 18 CFR 385.211
and 385.214 (1987). All such protests or
motions should be filed within 10 days
of the date of issuance of this order.

The Commission orders:

(A) Pursuant to the authority
contained in and subject to the
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
section 402(a) of the Department of
Energy Organization Act and by the
Federal Power Act, particularly section
206 thereof, and pursuant to the
Commission’s Rules of Practice and
Procedure and the regulations under the
Federal Power Act, 18 CFR Chapter 1, a
public hearing shall be held concerning
the justness and reasonableness of Safe
Harbor's formula rate.

(B) A Presiding Administrative Law
Judge, to be designated by the Chief

_Administrative Law Judge, shall

convene a prehearing conference in this
proceeding within approximately 10
days of the date of issuance of this
order, in a hearing room of the Federal
Energy Regulatory Commission, 825

- North Capitol Street, NE., Washington,

DC 20426. The presiding judge is
authorized to establish procedural dates
which will permit an initial decision to
be issued no later than March 18, 1988
and to rule on all motions (except
motions to dismiss) as provided in the
Commission’s Rules of Practice and
Procedure.

{C) The parties are hereby directed to

file briefs on exceptions within 14 days -

of the initial decision and briefs
opposing exceptions within 14 days of
the filing of briefs on exceptions.

(F) The Secretary shall cause this
order to be promptly published in the .
Federal Register. .

By the Commission.
Lois D. Cashell,
Acting Secretary.
[FR Doc. 87-27907 Filed 12-3-87; 8:45 am]
BILLING CODE 6717-01-M
5 See New England Power Company, 31 FERC

1 61,378 (1985); Southwestern Electric Power
Company, 31 FERC { 61,389 (1985).

[Docket No. C177-69-001 et al.]
Tenneco Oil Co.; Application

November 30, 1987,

Take notice that on November 10,
1987, Tenneco Qil Company (Applicant),
of P.O. Box 2511, Houston, Texas 77001,
filed an application pursuant to section
7 of the Natural Gas Act and Part 157 of
the Commission's Regulations for a
Certificate of Public Convenience and
Necessity as successor-in-interest to
Tenneco Exploration, Ltd,, for
authorization to continue sales and
delivery of natural gas previously
authorized by the Commission to
various purchasers, all as more fully
shown on the attached Exhibit “I".
Tenneco Qil Company also requests
redesignation of the rate schedules of
Tenneco Exploration, Ltd., as those of
Tenneco Qil Company, as shown on the
attached Exhibit “I". This application is
on file with the Commission and open to
public inspection.

By an Assignment dated November
10, 1986 and effective October 31, 1986,
Tenneco Qil Company acquired these
properties from Tenneco Exploration,

" Lid. :

Any person desiring to be heard or to
make any protest with reference to said
application should be or before
December 15, 1987, file with the Federal

" Energy Regulatory Commission,

Washington, DC 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission’s Rules of Practice and -
Procedure (18 CFR 385.211, 385.214). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will-
not serve to make the protestants
parties to the proceeding. Any person -
wishing to become a party.in any
proceeding herein must file a petition to
intervenue in accordance with the
Commission's rules.

Under the procedure herein provnded
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
to be represented at the hearing.

Lois D. Cashell,
Acting Secretary.
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ExHiBIT | —TENNECO OiL COMPANY SUCCESSOR-IN-INTEREST TO TENNECO EXPLORATION, LTD. CONTRACTS

TOC WLl
TEL | TEL Contract estimated
RS | GSC date Dochket No. Block Purchaser sales Delivery point
# #* volume
MCF/Mo.
9 921 10/7/68 | Ct 77-69 El 208 ANR Pipe Line Company... 60,000 | Tenneco Oil's existing production platform in EI 208,
13| 1043 | 5/18/78 | ClI 78-807 S5 169 Tennessee Gas Pipeline.... 9,900 | Valve on inlet side of Buyer's facilities located on Ship Shoal Block 182 “C"
: Platform.
15 885 | 2/26/76 | Cl 79-282 WC 643 Tennessee Gas Pipeline.... 595,000 | Intet side of purchaser meter on A" Platform.
16 897 | 4/23/76 | C) 79-284 WC 642 Columbia Gas Trans. 392,490 | inlet side of purchase meter on * AT Ptattorm,
20 | 1253 | 9/07/79 { CI 79-643 EC 353 Tennesses (ias Pipeline.... 123,600 | intet side of “A” Platform,
22 969 | 5/18/77 | C1 80-39 WC 643 Tennessee Gas Pipeline.... 600,000 | Inlet side of measuring station on “B" Platform.
23 968 | 5/19/77 | CI 80-40 EC 3707371 | Columbia Gas Trans. 600,000 | Intet side of measuring station on “B" Platform.

|FR Doc. 87-27877 Filed 12-3-87; 8:45 am|

BILLING CODE 6717-01-M

Office of Hearings and Appeals
Cases Filed; Week of October 2

through October 9, 1987

During the Week of October 2 through
October 9, 1987, the appeals and
applications for relief listed in the

Appendix to this Notice were filed with
the Office of Hearings and Appeals of
the Department of Energy. Submissions -
inadvertently omitted from earlier lists
have also been included.

Under DOE procedural regulations, 10
CFR Part 205, any person who will be
aggrieved by the DOE action sought in
these cases may file written comments
on the application within ten days of
service of notice, as prescribed in the
procedural regulations. For purposes of

the regulations, the date of service of
notice is deemed to be the date of
publication of this Notice or the date of
receipt by an aggrieved person of actual
notice, whichever occurs first. All such
comments shall be filed with the Office
of Hearings and Appeals, Department of
Energy, Washington, DC 20585.

George B. Breznay,

Director, Office of Hearings and Appeals.
November 25, 1987.

LiST oF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS
{Week of October 2 through October 9, 1987]

Date Name and Location of Applicant Case No. Type of Submission
May 2, 1687... Kenneth Walker, Abil ™ KRZ-0070 Interlocutory. W granted: The December 23, 1986, decision and order (Case Nos. KRR-0011,
KRR-0012, KRZ-0047, KRZ-0048 and KRZ-0052) issued to Kenneth Walker which denied Mr.
Walker's motion for reconsideration concerning his estoppel and ldches defenses would be
modified to permit the enterteinment of those two defenses again.
0. TN Kenneth Walker, Abilene, TX .........emmirence KRZ-0072 Interlocutory. If granted: The i s conta in the October 16, 1984, proposed
remedial order issued to Southwes(em States Marketing Corporation and Kenneth Walker would
' be stricken,
[ 0.+ JSROROO Kenneth Watker, Abilene, TX KRR-0034 Request for modntrcahon/vescnssnon. if granted: The November 21, 1987. decision and order
issued to Southwestern States Marketing Corp. and the Economic Regulatory Administration
(Case Nos. KAD-0013, KRH-0013, and KRZ-0046) would be modified in so far as it relates to
the time period for which Kenneth Watker may be liable for interest accruing on any principal
violation amount.
Aug. 5, 1987 .....ceeene Boise Cascade Corp., Boise, ID.........c.occerrenn. RR271-6 Request for modification/rescission in the stripper well refund proceeding. If granted: The March
8, 1987, determination (Case No. RF271-175) would be moditied regarding Boise Cascade
Corp.'s application for refund as a rail and water transporter in the stripper well litigation
proceeding.
Aug. 17, 1987 ... ..| Economic Regulatory Administration, Abi- | KRZ-0071 tnterlocutory. if granted: The October 16, 1984, proposed remedial order issued to Southwestern
lene, TX States Marketing Corp, and Kenneth Walker would be amended so as to decrease the alleged
total violations amount and to substitute certain attachments for other attachments originally
- appended to the proposed remedial order.
Oct. 1, 1987 .....neeee Glen Milner, Seattle, WA ..........coormemsisnnns KFA-0127 Appeal of an information request denial. . granted: The September 3, 1987, freedom of
information request denial issued by the Albuguerque Operations Office would be rescinded and
- Gilen Milner would receive access to documents concerning the shipment of nuclear warheads.
Oct. 5, 1987 .......ccccon. Delgado Oit Co., Pinedale, WY KEE-0155 Exception to the reporting requirements. It granted: Delgado Oil Company would no fonger be
required to file form EIA-7828 “Resellers/Retailers' Monthly Petroleum Product Sales Report.”
[ 0. T Stephen Quakenbush, Albuguerque, NM ...... KFA-0126 Appeal of an information request denial. it granted: The September 29, 1987, freedom of
information request denial issued by the Albuguerque Operations Office would be rescinded and
Stephen Quakenbush would ive access to the administrative review file, which was
compiled in connection with his fawsuit against the DOE.
Oct. 6, 1987 .................. Coalition for Sate Power, Portland, OR...........| KFA-0128 Appeal of an information request denial. i granted: The September 17, 1987 freedom of
: information request denial issued by the Assistant Secretary for Environment, Satety, and
Health would be rescinded and Coalition for Sale Power would receive access 10 a copy of the
working papers for the Environmental Survey Preliminary Report for the Hanford site dated
February 7, 1987,
Oct. 9, 1987 .................. Indiana, Indianapolis, IN............civrcceccennenn KEG-0019 Petition for special redress. i granted: The Office of Hearings and Appeals would review three
proposed expenditures for the stripper well funds which were disapproved by the Assistant
Secretary for Conservation and Renewable Energy.
Date Name of refund proceeding/ Date Name of refund proceeding/ Date Name of refund proceeding/
roceived name of fefum‘?’awlit‘:ﬂ:'g Case No. received name of re!u?\dpac'pf:pllcamg Case No. received name of refung apph’camg Case No.
1/21/87.. Research Fuels, inc. .| RF250-2783 10/1/87......... Greencastle-Antrim  School | AF297-5 10/2/87 Gutt Oil Refund Applications | RF300-944
5/1/87 Gentz Petroleum Co. .{ RF265-2575 Dist. thru 10/ Received. thru RF 300-
6/24/87.. Chets Skelly Service .| RF265-2574 10/1/87.........| California & Hawaiian Sugar...| RF271-233 9/87. 1676
8/19/867.. Remsen Tank Line Co., Inc....| RF225-10916 10/1/87.. Home Petroleum .| AF212-3 10/5/87......... Barge Transport.......c.cumrienns RF271-234
9/10/87.. Stewart Oil Co... .| RF265-2581 10/2/87.........| Omick Gas Co. .. .| RF299-18 10/5/87........| Supreme Petroleum Co. of | RF303-2
9/28/87.. Amoco Corporation, .} RF303-1 10/2/87 Crude Oil Refund Applica- | RF272-7360 NJ.
10/1/87.. State Escrow Distribution. .| RF302-1 thru 10/ tions Received. thru RF272- 10/5/87......... Chal-lee  Getty  Service | RF265-2559
10/1/87.........)] Western Petroleum Co.... RF265-2558 9/87. 773 Center.




Federal Register / Vol. 52, No. 233 / Friday', December 4, 1987 |/ Notices

46120
Date Name of refund proceeding/
received name ot relumf applicamg Case No.
10/5/87......... Chat-Lee  Getty  Service | RF265-2560
Center.
. 10/5/87........ Jim's SKelly.....ooceneiicminnnies RF265-2561
10/5/87........} Richardson Automotive | RF265-2562
Skelly.
10/5/87......... McDowelis Skelly Service........ RF265-2563
10/5/817......... McDowells Skelly Service........ RF265-2564
10/5/87......... Dyer's Skelly Service. RF265-2565
10/5/87......... Dyer's Skelly Service. .| RF265-2566
10/5/87......... Harper Skelly........ccccovurernenc RF265-2567
10/5/87......... Richard Jones Downtown | RF265-2568
Skelly.
10/5/87.........| Gunnels Skelly Service .| RF265-2569
10/5/87.........} Joe's Getty ...... .| RF265-2570
10/5/87.........] Kerns Skelly..... .| RF265-2571
10/5/87......... Rush Enterprises.. .| AF265-2572
10/5/87......... B and T Skelly......cooercrnvernnnny RAF265-2573
10/5/87......... F.H. Whitman Oil Co., Inc........ RF299-17
10/7/87.........| Porttand Heating Oil Co. .1 RF303-3
10/7/87......... John W. Waterhouse................ RF277-88
10/7/87.......... Shippensburg Area School | RF297-6
Dist.
10/8/87......... Leonard A. Marshand.... RF250-2739
10/13/87 ... Ellex Transportation....... RF270-2492
10/13/87 ...... Johnson City Unified | RF299-22
Wastewater.
10713787 ...... Joseph W. Lamecker .... RF265-2576
10/15/87 ...... Staele’s Inc.......... .| RF299-23
10/20/87 ...... Kirby's Mobile | RF225-10915

|FR Doc. 87-27828 Filed 12-3-87; 8:45 am|
BILLING CODE 6450-01-M

Issuance of Decisions and Orders;
Week of October 12 Through October
16, 1987

During the week of October 12
through October 16, 1987, the decisions
and orders summarized below were
issued with respect to applications for
exception or other relief filed with the
Office of Hearings and Appeals of the
Department of Energy. The following
summary also contains a list of
submissions that were dismissed by the
Office of Hearings and Appeals.

Remedial Order

Gulfport Oil Co., 10/14/87; HRO-0229

Gulfport Oil Company objected to a
Proposed Remedial Order which the
ERA issued to the firm on April 4, 1984.
After considering the firm’s objections,
the DOE found that Gulfport violated
the layering regulations set forth in 10
CFR 212.186 by reselling crude oil
without providing the services
traditionally and historically associated
with the resale of crude oil. The DOE
therefore concluded that the Proposed
Remedial Order should be issued as a
final order and directed Gulfport to
remit $615,724.92 plus interest to the
DOE.

Requests for Exception

Coble Oil Co. and jim Woods Marketmg
© Co., 10/14/87: KEE-0146 and KEE-
0148

Coble Oil Company and Jim Woods

Marketing Company filed Applications

for Exception from the requirement to

submit Form EIA-782B, entitied
“Resellers’/Retailers’ Monthly
Petroleum Product Sales Report.” Each
company was identified as a “certainty
company” because it does business in
four or more states. In considering the
applicants’ requests, the DOE found that
neither firm demonstrated that it was
affected in a particularly adverse
manner by the filing requirement, or that
its filing burden outweighed the
especially strong public interest in
obtaining the firm's data. Accordingly,
both Applications for Exception were
denied.

Deaton Oil Co., 10/15/87; KE-0152
Deaton Oil Company filed an
Application for Exception from the
requirement that it file Form EIA-782B,
entitled “Resellers’/Retailers’ Monthly
Petroleum Product Sales Report.”
Deaton Oil is in the midst of bankruptcy
proceedings and has reduced its staff.
Furthermore, because the records of the
company are currently being reviewed
by an accountant, the President of
Deaton Oil, Mr. J.D. Beavert, has limited
access to them. The DOE concluded that
Deaton Qil's lack of personnel and its
inability to obtain the company records
result in a significant burden which
exceeds the burden normally associated
with the completion of Form EIA-782B.
Consequently, the BOE granted Deaton
Oil permanent relief from the
requirement to file Form EIA-782B.

Le Paul Oil Co., Inc., 10/15/87, KEE-
0147

Le Paul Oil Company, Inc. flled an
Application for Exception from the
requirement that it file Form EIA-782B,
entitled “Retailers’/Resellers’ Monthly
Petroleum Product Sales Report.” In
evaluating the request, the DOE found
that the firm, a “certainty company,”
had not shown that its personnel
turnover rendered the filing requirement
a hardship, inequity, or unfair

. distribution of burdens which

outweighed the public interest in
obtaining the EIA=782B survey data.

Accordingly. the exception request was
denied.

Requests for Modification and/or
Rescission
Kentucky, 10/15/87, KER-0032

The DOE issued a Decision and Order
regarding a Motion for Reconsideration
filed by the Commonwealth of

Kentucky. The Commonwealth's Motion

sought reconsideration of a DOE denial
of a Petition for Special Redress that the
Commonwealth filed on June 12, 1987.

_ Kentucky., 16 DOE { 82,504 (1987)

(Kentucky). In Kentucky, the DOE
concluded that the Commonwealth's

proposal to place all of its Stripper Well
funds in a Low Income Energy
Assistance Trust Fund {"'the Trust
Fund") was not consistent with the
terms of the Stripper Well Settlement
Agreement. In denying the
Commonwealth’s Motion for
Reconsideration of Kentucky, the DOE
found that overall balance in a State's
restitutionary plan and timely restitution
were indeed criteria by which the DOE
could evaluate Petitions for Special
Redress relating to State use of Stripper
Well funds. Specifically, the DOE
determined that the Trust Fund does not
constitute a balanced restitutionary
plan. More important, the DOE
reaffirmed that because the Trust Fund
does not provide for timely restitution, it
fails to fulfill a fundamental purpose of
restitution, i.e., to distribute benefits to
the class of persons that most closely
corresponds to the class that
experienced injury. Accordingly. the
Motion for Reconsideration was denied.

Refund Applications

A. Tarricone, Inc./Wyati, Inc., 10/16/87,
RF155—4

Whyatt, Inc. filed an Application for
Refund seeking a portion of the funds
remitted by A. Tarricone, Inc. pursuant
to a consent order with the DOE.
Wyatt's claim was based on its
purchases of A. Tarricone's No. 2
heating oil on the spot market. The DOE
noted the presumption that a reseller
who made only spot purchases was not
injured, and, therefore, does not qualify
for a refund. The DOE further noted that
Wyatt was afforded an opportunity to
rebut the no-injury presumption by
demonstrating that the purchases were
made to maintain supplies to base
period customers, and that the firm
sustained losses as a result of the
purchases. The DOE held that Wyatt
failed to rebut the no-injury
presumption. The firm's refund request
was therefore denied.

Arizona Public Service Co., 10/16/87,
RF270-1522

The DOE issued a Decision and Order
denying an Application for Refund from
the Surface Transporters Escrow that
was established as a result of the
Stripper Well Settlement Agreement.
The DOE noted that a Surface

" Transporters applicant must waive its

claim to refunds from the seven other.
M.D.L. 378 escrows and that the Arizona
Public Service Company had received a:
refund from the Utilities Escrow
Account, As a result, the DOE
determined that the firm's Surface
Transporters waiver was invalid and
that the firm was ineligible to receive a
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refund from the Surface Transporters
Escrow.

Catawba Rental Co., Inc., 10/15/87,
RF270-1061

The DOE issued a Decision and Order
denying an Application for Refund form
the Surface Transporters Escrow
established as a result of the Stripper
Well Settlement Agreement. The
Applicant leased vehicles to
independent transportation companies
during the Settlement Period. The DOE
determined that as a rental company,
the Applicant owned the vehicles, but
did not operate them for surface
transportation. When the gallons used in
these vehicles were excluded from the
Applicant’s claim, the remaining volume
of purchases for the Applicant’s private
fleet of service vehicles was below the
250,000 minimum gallon threshold.
Therefore, the Application was denied.

Clark Trucking Service, Inc. 10/13/87,
RF270-1070

The DOE issued a Decision and Order
denying an Application for Refund from
the Surface Transporters Escrow
established as a result of the Stripper
Well Settlement Agreement. Owner-
operator gallons were excluded from the
claim because the applicant did not
demonstrate that it purchased the fuel
and that it was not reimbursed ’
specifically for any such purchases.
After the owner-operator purchase
volumes were subtracted, the
Applicant's claim was below the 250,000
minimum gallon threshold. Therefore,
the Application was denied.

Dorchester Gas Corp./ Cimarron
Valley, Inc. Curt’s Oil Co., Inc., 10/
16/87, RF253-29 and RF253-13

The DOE issued a Decision and Order
approving two Applications for Refund
in the Dorchester Gas Corporation
refund proceeding. The two claimants
demonstrated that they were direct
purchasers of Dorchester covered
products during the consent order
period. Each applicant elected to limit
its claim to the $5,000 small claims
threshold. Thus, the claimants were not
required to demonstrate injury, and a
small claims refund of $5,000 in principal
and $1,556 in interest was approved for
each of the two applicants.

Ellex Transportation, Inc., 10/16/87,
RF270-2492

The DOE issued a Decision and Order
revising a previous Decision and Order
which granted refunds to several
applicants in the Surface Transporters
refund proceeding. Blincoe Trucking
Co., 16 DOE { 85,133 (1987) (Blincoe).
The DOE found that the volume
approved for one of the applicants, Ellex

Transporiation, Inc. (E/lex) (Case No.
RF270-398), was incorrect. Specifically,
the DOE found that Ellex included in its
claimed purchase volumes diesel fuel
purchased by owner-operators hired by
the firm during the Settlement Period.
Since Ellex did not actually purchase
the fuel used by its owner-operators, it
is ineligible to receive a refund based
upon these volumes. See Aero Trucking
Inc., 16 DOE { 85,239 (1987). The DOE
therefore modified Blincoe to reduce the
volume approved for Ellex from
17,570,000 to 7,409,471.

Getty Oil Co./Celanese Chemical Co.,
Inc., 10/14/87, RF265-2548

The DOE issued a Decision and Order
concerning an Application for Refund
filed by Celanese Chemical Company,
Inc. (Celanese), an end-user of a product
covered by a consent order that the
DOE entered into with Getty Oil
Company. Celanese submitted
information indicating the volume of
Getty butane that it purchased during
the consent order period. As an end-
user, Celanese is entitled to receive the
full volumetric refund. The total amount
of the refund approved in this Decision
is $841,486, representing $419,506 in
principal and $421,980 in accrued
interest.

Getty Oil Co./Ehlwen Service Station et
al., 10/15/87, RF265-2201 et al.

The DOE issued a Decision and Order
concerning 13 Applications for Refund
filed by resellers or retailers of products

- covered by a consent order that the

DOE entered into with Getty Qil
Company. Each applicant submitted
information indicating the volume of its
Getty purchases. In ten of these cases,
the applicants were eligible for a claim
below the $5,000 threshold. In the
remaining three cases, the applicants
elected to limit their claims to $5,000.
The total amount of the refunds
approved in this Decision is $70,005,
representing $34,901 in principal and
$35,104 in accrued interest.

Getty Oil Co./Krouse Fuel Co., et al.,
10/15/87, RF265-136 et al.

The DOE issued a Decision and Order
concerning 71 Applications for Refund
filed by resellers or retailers of products
covered by a consent order that the
DOE entered into with Getty Oil
Company. Each applicant submitted
information indicating the volume of its
Getty purchases. In 23 of these cases,
the applicants were eligible for a claim
below the $5,000 threshold. In the
remaining 48 cases, the applicants
elected to limit their claims to $5,000.
The total amount of the refunds
approved in this Decision is $272,251,

representing $135,723 in principal and
$136,528 in accrued interest.

Gulf Oil Corp./Beals’ Variety Store,
Blue Ridge Trucking Co., Inc., 10/
16/87, RF300-254 and RF300-255

The DOE issued a Decision and Order
approving the Applications for Refund
filed by Beals' Variety Store and Blue
Ridge Trucking Company, Inc. from a
consent order fund made available by
Gulf Oil Corporation. Since the Beals’
refund claim was for an amount below
the $5,000 small claims threshold, it was
not required to demonstrate injury in
order to receive a refund. Beals’ refund
was $680, including $573 in principal and
$107 in interest. As an end-user of Gulf
refined petroleum products, Blue Ridge
was eligible for a refund of its full
allocable share without a demonstration
of injury. Blue Ridge's refund was $527,
including $444 in principal and $83 in
interest.

Hub Truck Rental Corp., 10/15/87,
RF270-367

The DOE issued a Decision and Order
in connection with its administration of
the $10.75 million escrow fund
established for Surface Transporters
pursuant to the Settlement Agreement in
the DOE Stripper Well Exemption
Litigation. Hub is a truck rental and

. leasing company which purchased over

250,000 gallons of petroleum products
during the Settlement Period. A portion
of Hub’s business involved the rental of
vehicles alone while the remainder
involved the rental of vehicles with
drivers furnished by Hub. In the latter
type of operation, Hub functioned as an
“owner-operator” of the lessor. The
DOE determined that Hub is eligible for
a refund with respect to the gallons of
petroleum products which it purchased
and consumed as an “owner-operator,”
but is ineligible for the remainder of its
purchases which it resold to the persons
who rented its vehicles alone.
Accordingly; the DOE approved Hub's
“owner-operator” volumes. The number
of gallons approved in this Decision and
Order is 4,157,187, '

Hunsaker Truck Lease Inc., Mendon
Leasing Corp., 10/14/87, RF270-31
and RF270-74

The DOE issued a Decision and Order
concerning Applications for Refund filed
by Hunsaker Truck Lease Inc., and
Mendon Leasing Corp., from the $10.75
million Surface Transporters Escrow
fund established pursuant to the
Settlement Agreement in the DOE
Stripper Well Exemption Litigation. In
analyzing the claims, the DOE found
that the applicants’ both leased trucks
during the Settlement Period. Based
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upon the definition of “Surface
Transporter,” which specifically
excludes car rental companies, Order
Establishing Surface Transporters
Escrow { 16, and case precedents
involving truck rental firms, the
applicants’ Applications were denied.

Indianhead Truck Line, Inc., et al, 10/
13/87, RF270-592 et al.

The DOE issued a Decision and Order
in connection with its administration of
the $10.75 million escrow fund
established for Surface Transporters
pursuant to the Settlement Agreement in
the DOE Stripper Well Exemption
Litigation. The DOE approved the
gallonages of refined petroleum products
claimed by five transportation
companies and will use those gallonages
as a basis for the refund that will
ultimately be issued to the five firms.
The DOE stated that because the size of
a surface transporter applicant’s refund
will depend upon the total number of
gallons that are ultimately approved, the
actual amounts of the five firms' refunds
will be determined at a later date. The
total gallonage approved in the Decision
is 332,409,149,

Marathon Petroleum Co./Gulf States Oil
& Refining Co., 10/15/87, RF250-
1906

Gulf States Qil & Refining Company
filed an Application for Refund in the

Marathon Petroleum Company refund

proceedings. Gulf States' refund claim

was based on 20,370,429 gallons of
covered products. The DOE noted that
those gallons were obtained through
exchanging products rather than actual
purchases and that the DOE had
provided Gulf States with an
opportunity to show a likelihood of
regulatory violation by Marathon in the
exchange transactions. The DOE found
that Gulf States had failed to do so. The

DOE therefore denied Gulf States’

refund request.

Marathon Petroleum Co./Norman Oil
Co., Jacobus Co., 10/14/87, RF250-
2498, RF 250-2499, RF250-2598 and
RF250~-2599

The DOE issued a Decision and Order
concerning Applications for Refund filed
on behalf of the Norman Qil Company
and Jacobus Company and Jacobus

Company in connection with the

Marathon Petroleum Company special

refund proceeding. Under the refund

procedures established for Marathon
applicants, Norman's and Jacobus'
purchase volumes each corresponded to

a volumetric share exceeding the $5,000

small claims threshold level. Both

Norman and Jacobus elected to limit

their refund claims to $5,000, and were

therefore not required to submit a

detailed showing of injury. Thé sum of
refunds approved in the Decision and
Order is $11,214, representing $10,000 in

.principal and $1,214 in interest.

Martin Oil Service, Inc./Schweigert Oil
Co., Lain Hlado, Minuteman Gas &
Pantry, 10/13/87, RF240-2, RF240-3
and RF240-23

The DOE issued a Decision and Order
granting three Applications for Refund
from the Martin Qil Service, Inc. escrow
account. Each applicant was engaged in
the resale of Martin motor gasoline.
Each applicant elected to apply for a
refund based upon the presumptions set
forth in Martin Oil Service, Inc., 14 DOE
1 85,059 (1986). The total amount of
refunds approved in this determination
is $3,708 ($2,503 principal plus $1,205
interest).

Momsen Trucking Co., 10/16/87, RR270-
19

The DOE issued a Decision and Order
concerning Momsen Trucking
Company's request for reconsideration
of the determination in Heartland )
Express, Inc. of Iowa, 15 DOE { 85,400
(1987), that Momsen was eligible for a
Surface Transporter refund based upon
purchases of 12,067,515 gallons of
petroleum products during the
Settlement Period. In the Motion,
Momsen stated that the miles-per-gallon
figure used to derive its original
purchase volume estimate was
erroneous and that its refund, when
issued, should in fact be based upon
purchases of 13,470,715 gallons of
petroleum products during the
Settlement Period. The DOE found that
Momsen had provided evidence-
sufficient to warrant increasing its
approved purchase volumes.
Accordingly, Momsen’'s Motion was
granted, and the purchase volume upon
which its refund will be based was
increased to 13, 470,715 gallons.

North American Van Lines, Inc. et al.,
10/15/87, RF 270-1556 et al.

The DOE issyed a Decision and Order
approving the volumes of five
Applications for Refund from the $10.75
million escrow fund established for
Surface Transporters pursuant to the
Settlement Agreement in the DOE
Stripper Well Exemption Litigation. In
this Decision, three claims were
adjusted to eliminate ineligible gallons,
while one claim was adjusted to
eliminate mathematical errors. The total
number of gallons approved in this
Decision and Order is 23,095,779,

Peter Pan Bus Lines, Inc. et al., 10/15/
87, RF270-1624 et al.

The DOE issued a Decision and Order
approving the volumes of nine
Applications for Refund from the $10.75

million escrow fund established for
Surface Transporters pursuant to the
Settlement Agreement in the DOE
Stripper Well Exemption Litigation. In
this Decision, two claims were adjusted
to eliminate mathematical errors. The
total number of gallons approved in this
Decision and Order is 76,801,220.

Sears, Roebuck and Co., 10/15/87,
RF270-1653

The DOE issued a Decision and Order
regarding an Application for Refund
from the Surface Transporters Escrow
filed by Sears, Roebuck and Co. (Sears).
In the Decision, the DOE noted that in
addition to claiming a refund from the
Surface Transporters Escrow, Sears had
filed an application for a refund from the
Retailers Escrow. Furthermore, payment
to Sears from the Retailers Escrow
appeared imminent. The DOE found that
Sears had invalidated its Surface
Transporter waiver by filing a refund
claim from the Retailers Escrow.
Accordingly, Sears’ Surface Transporter
claim was denied.

Tresler Oil Co./Imperial Refineries,
Inc., 10/15/87, RF295-5

The DOE issued a Decision granting a
refund from the Tresler Oil Company
escrow account to a retailer of Tresler
motor gasoline. The Applicant elected to
apply for a refund based upon the
presumptions set forth in the Tresler
decision. Tresler Oil Company, 15 DOE
q 85,522 (1987). The DOE granted a
refund of $573 ($502 principal and $71
interest).

Dismissals

The following submissions were
dismissed:

Company Name and Case No.

Apache Tank Line, Inc.—RF270-2409

Carson Petroleum Company—RF240-22

Dixie Hauling Company—RF270-2273

Duane Sitfin—RF272~6422

Ellsworth Freight Lines, Inc.—RF270-
2260

Emerson Transport, Inc.—RF270-2261

ERA/GHR Energy Corporation—KES-
0006

Glen Milner—KFA~-0124

Illini Express, Inc.—RF270-2422

International Drilling & Energy
Corporation—RR208-1

].D. Streett & A., Inc —KRZ-0067

Major Transportation, Inc..—RF270-2252

Mass Transportation, Inc.—RF270-2270

Plymouth Rock Transportation—RF270-
2282

R.H. Crawford, Inc.—RF270-2430

Simonik Moving & Storage, Inc.—
RR270-6

Southern Pacific Transportation
Company—RR271-5
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Steve D. Thompson Trucking, Inc.—
RF270-2407

Superior Oil Company—RF253-27

The Bulletin Company—RF225-6491

Copies of the full text of these
decisions and orders are available in the
Public Reference Room of the Office of
Hearings and Appeals, Room 1E-234,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
Monday through Friday, between the
hours of 1:00 p.m. and 5:00 p.m., except
federa! holidays. They are also available
in Energy Management; Federal Energy
Guidelines, a commercially published
loose leaf reporter system.

George B. Breznay,

Director, Office of Hearings and Appeals.
November 25, 1987.

{FR Doc. 87-27829 Filed 12-3-87; 8:45 am)
BILLING CODE 6450-01-M

ENVIRONMENTAL PROTECTION
AGENCY

{ER-FRL-3298-2]

Environmental Impact Statement and
Regulations; Availability of EPA
Comments

Availability of EPA comments
prepared November 16, 1987 through
November 20, 1987 pursuant to the
Environmental Review Process (ERP),
under section 309 of the Clean Air Act
and Section 102(2)(c) of the National
Environmental Policy Act as amended.
Requests for copies of EPA comments
can be directed to the Office of Federal
Activities at (202) 382-5075/76.

An explanation of the ratings assigned
to draft environmental impact
statements (EISs) was published in FR
dated April 24, 1987 (52 FR 13749).

Draft EISs

ERP No. D-NOA-A91054-00, Rating
LO, Atlantic, Gulf and Caribbean
Exclusive Economic Zones (EEZ} Billfish
Fishery Management Plan, White and
Blue Marlin, Sailfish, and the Longbill
Spearfish, Implementation.

Summary: EPA has reviewed the
document and has no objection to the
action as proposed.

Final EISs

ERP No. FB-FHW-A4197-Hl,
Interstate H-3 Freeway Constitution,
Halawa Interchange to Halekou
Interchange, Reevaluation, Funding, 404
Permit, Island of Oahuy, Honolulu
County, HL.

Summary: The document addressed
most concerns EPA raised regarding
potential sole source aquifer impacts.

EPA indicated support for an FHWA
geologicial survey to assess infiltration
characteristics of North Halawa Stream.

ERP No. F-5CS5-G36173-0K, Water-
fall-Gilford Creek Watershed Flood
Control and Agricultural Drainage,
Construction, 404 Permit and Funding,
McCurtain County, OK.

Summary: EPA has no objection to the
proposed action as described.

Regulations

ERP No. RS-NOA-A01093-00, 15 CFR
Part 971; Deep Seabed Mining;
Regulations for Commercial Recovery
and Revision of Regulations for
Exploration; (Docket No. 50712-7186) (52
FR 34748).

Summary: EPA found that NOAA had
addressed a majority of concerns
expressed in EPA’s comments on the
previous version of the proposed
regulations. EPA believes NOAA's
adoption of the Ocean Discharge
Criteria (of section 403(c) of the Clean
Water Act) provides a cohesive
regulatory structure for applicable
permit requirements.

Dated: December 1, 1987.

Richard E. Sanderson,

Director, Office of Federal Activities.

{FR Doc. 87-27889 Filed 12-3-87; 8:45 am|
BILLING CODE 6560-50-M

{ER-FRL~3298-3)

Environmental Impact Statements;
Avaliability

Responsible Agency: Office of Federal
Activities, General Information (202)
382-5073 or (202) 382-5075.

Availability of Environmental Impact
Statements filed November 23, 1987
Through November 27, 1987 Pursuant to
40 CFR 1506.9.

EIS No. 870428, Final, BLM, WY,
Pinedale Resource Area, Resource
Management Plan, Rock Springs
District, Sublette and Lincoln
Counties, Due: January 4, 1988,
Contact: Joe Patti (307) 772-2226.

EIS No. 870429, Final, EPA, LA,
Calcasieu River and Pass Ocean
Dredged Material Disposal Site
Designation for Material Dredged
from the Calcasieu Channel System,
Cameron Parigh, Due: January 4, 1988,
Contact: Norm Thomas (214) 655-6551.

EIS No. 870430, Draft, EPA, TX, Corpus
Christi/Ingleside Ocean Dredged
Material Disposal Site Designation for
Material Dredged from the Corpus
Christi Ship Channel in Conjunction
with the U.S. Navy's Guif Coast
Strategic Homeport Project, Due:

January 18, 1988, Contact: Norm

Thomas (214) 655-6651.

EIS No. 870431, FSuppl, COE, LA, New
Orleans to Venice Hurricane
Protection Plan, Barrier Feature
Construction, Plaquemines Parish,
Due: January 4, 1988, Contact: E. Scott
Clark (504) 862-2521.

EIS No. 870432, Final, BIA, CA, Colmac
45MW Biomass-Fueled, Power Plant,
Construction and Operation, Lease
Approval, Cabzon Indian Reservation,
Riverside County, Due: January 4,
1988, Contact Maurice Babby (916}
978-4691.

Amended Notice

EIS No. 870406, Draft, AFS, OR, Fremont
National Forest, Land and Resource
Management Plan, Lake and Klamath

_ Counties, Due; March 1, 1988,
Published FR 11-27-87—Incorrect due
date.

Dated: December 1, 1987.

Richard E. Sanderson,

Director, Office of Federal Activities.

[FR Doc. 87-27890 Filed 12-3-87; 8:45 am]

BILLING CODE 6560-50-M

(FRL-3298-8]

Science Advisory Board, Research
Strategies Subcommittee, Risk
Reduction Group; Open Meeting

Under Pub. L. 92-463, notice is hereby
given that a meeting of the Risk
Reduction Group of the Science
Advisory Board's Research Strategies
Subcommittee will meet Thursday,
December 17, 1987, from 8:00 a.m. to 5:00
p.m. in Lewis Conference Room,
Building 66-360, 25 Ames Street,
Massachusetts Institute of Technology,
Cambridge, Massachusetts.

The purpose of the meeting is to
review the December 11, 1987, Draft
Risk Reduction Group Report.

The meeting is open to the public. Any
member of the public wishing to attend,
make brief oral comments, or submit
written comments to the Group should
notify Mrs. Kathleen Conway, Executive
Secretary, or Mrs. Dorothy Clark, Staff
Secretary, (A101-F) Science Advisory
Board, by the close of business on
Friday, December 11, 1987. The
telephone number is (202) 382-2552.

Dated: December 1, 1987.

Terry F. Yosie,

Director, Science Advisory Board.

(FR Doc. 87-27993 Filed 12-3-87; 8:45 am
BILLING CODE 6560-50-M .
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[OPTS-62048F; FRL-3298-6)

Asbestos-Containing Materials in
Schools; Announcement of Change in
Technical Assistance Service

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Announcement of change in
technical information service.

suMMaRy: The EPA Asbestos Technical
Information Service previously offered
through Research Triangle Institute
{RTI1) has now been combined with
other technical information services
offered by the Office of Toxic
Substances. The answering service,
which could be reached by dialing 1-
800-334-8571, is no longer in operation.
Callers are now requested to dial (202)
554-1401 for asbestos-related technical
inquiries.

FOR FURTHER INFORMATION CONTACT:
Edward A. Klein, Director, TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Environmental
Protection Agency, Room E-543, 401 M
Street SW., Washington, DC 20460, (202)
554-1404.

SUPPLEMENTARY INFORMATION: Since
1979, EPA has operated a telephone
service to provide technical assistance
for laboratories analyzing bulk samples
for asbestos. This notice announces the
consolidation of the service with others
in order to provide more efficient
responses for all persons calling on toxic
substances matters. All callers should
now direct technical inquiries to (202)
554-1404. The EPA has made
arrangements to provide prompt
response to all inquiries for technical
assistance through this one telephone
number.

Dated: November 24, 1987.
Charles L. Elkins,
Director, Office of Toxic Substances.
{FR Doc. 87-27867 Filed 12-3-87; 8:45 am|
BILLING CODE 6560-50-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

[FEMA-803-DR] -

Federated States of Micronesia; Major
Disaster and Related Determinations

AGENCY: Federal Emergency
Management Agency.
ACTION: Notice.

SUMMARY: This is a notice of the
Presidential declaration of a major
disaster for the Federated States of
Micronesia (FEMA-803-DR), dated
November 25, 1987, and related
determinations.

DATED: November 25, 1987.

FOR FURTHER INFORMATION CONTACT:
Neva K. Elliott, Disaster Assistance
Programs, Federal Emergency
Management Agency, Washington, DC
20472 (202) 646-3614.

Notice: Notice is hereby given thal, in
a letter dated November 25, 1987, the
President declared a major disaster,
under the authority of the Disaster
Relief Act of 1974, as amended (42
U.S.C. 5121 et seq., Pub. L. 93-288}, as
follows:

I have determined that the damage in
certain areas of the Federated States of
Micronesia resulting from Typhoon Nina
beginning on or about November 21, 1987, is
of sufficient severity and magnitude to
warrant a major disaster declaration under
Public Law 93-288. |, therefore, declare that
such a major disaster exists in the Federated
States of Micronesia.

In order to provide Federal assistance, you
are hereby authorized to allocate from funds
available for these purposes, such amounts
as you find necessary for Federal disaster
assistance and administrative expenses.
Consistent with the requirement that Federal
assistance be supplemental, any Federal
funds provided under Pub. L. 93-288 for
Public Assistance will be cost shared.

The time period prescribed for the
implementation of section 313(a),
priority to certain applications for public
facility and public housing assistance,
shall be for a period not to exceed six
months after the date of this declaration.

Notice is hereby given that pursuant
to the authority vested in the Director of
the Federal Emergency Management
Agency under Executive Order 12148, I
hereby appoint Mr. David P. Grier, 1V of
the Federal Emergency Management
Agency to act as the Federal
Coordinating Officer for this declared
disaster.

I do hereby determine the following
areas of the Federated States of
Micronesia to have been affected
adversely by this declared major
disaster:

The State of Truk for Individual
Assistance and Public Assistance.
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance)

Julius W. Becton, Jr.,

Director, Federal Emergency Management
Agency.

[FR Doc. 87-27849 Filed 12-3-87; 8:45 am]
BILLING CODE 6718-02-M

[FEMA-802-DR]

Texas; Amendment to Notice of a
Major-Disaster Declaration

AGENCY: Féderal Emergency )
Management Agency.

ACTION: Notice.

SUMMARY: This notice amends the notice
of a major disaster for the State of
Texas [FEMA-802-DR), dated
November 20, 1987, and related
determinations.
DATED: November 30, 1987.
FOR FURTHER INFORMATION CONTACT:
Neva K. Elliott, Disaster Assistance
Programs, Federal Emergency
Management Agency, Washington, DC
20472, (202) 646-3614.

Notice: The notice of a major disaster

" for the State of Texas, dated November

20, 1987, is hereby amended to include
the following areas among those areas
determined to have been adversely
affected by the catastrophe declared a
major disaster by the President in his
declaration of November 20, 1987:

The Counties of Leon and Madison for
Individual Assistance only.
{Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance)
Dave McLoughlin,
Deputy Associate Director, State and Local
Programs and Support, Federal Emergency

‘Management Agency.

|FR Doc. 87-27850 Filed 12-3-87; 8:45 am)
BILLING CODE 6718-02-M

FEDERAL MARITIME COMMISSION

Security for the Protection of the
Public Indemnification of Passengers
for Nonperformance of
Transportation; Issuance of Certificate
(Performance)

Notice is hereby given that the
following have been issued a Certificate
of Financial Responsibility for
Indemnification of Passengers for
Nonperformance of Transportation
pursuant to the provisions of section 3,
Pub. L. 89-777 (80 Stat. 1357, 1358} and
Federal Maritime Commission General
Order 20, as amended (46 CFR Part 540):
Travel Dynamics, Inc. and New Frontier
Cruises, Ltd., 132 East 70th Street, New
York, New York 10021, v

Dated: December 1, 1987.
Joseph C. Polking,
Secretary.
|FR Doc. 87-27872 Filed 12-3-87; 8:45 am|]
BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM

Fentura Bancorp, Inc., et al.;
Formations of; Acquisitions by; and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied for the Board’s approval
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under section 3 of the Bank Holding
Company Act (12 U.S.C. 1842) and

§ 225.14 of the Board's Regulation Y (12
CFR 224.14) to become a bank holding
company or to acquire a bank or bank
holding company. The factors that are
considered in acting on the applications
are set forth in section 3(c) of the Act (12
U.S.C. 1842(c)).

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing to the
Reserve Bank or to the offices of the
Board of Governors. Any comment on
an application that requests a hearing
must include a statement of why a
written presentation would not suffice in
lieu of a hearing, identifying specifically
any questions of fact that are in dispute
and summarizing the evidence that
would be presented at a hearing.

Unless otherwise noted, comments
regarding each of these applications
must be received not later than
December 24, 1987.

A. Federal Reserve Bank of Chicago
(David S. Epstein, Vice President) 230
South LaSalle Street, Chicago, lllinois
60690:

1. Fentura Bancorp, Inc., Fenton,
Michigan; to become a bank holding
company by acquiring 100 percent of the
voting shares of State Savings Bank of
Fenton, Fenton, Michigan,

2. Jasand Inc., Cedar Rapids, lowa: to
become bank holding company by
acquiring 81.98 percent of the voting
shares of City National Bank of Cedar
Rapids, Cedar Rapids, lowa. Coinments
on this application must be received by
December 21, 1987.

Board of Governors of the Federal Reserve
System, November 30, 1987.
James McAfee.
Associate Secretary of the Board.
[FR Doc. 87-27811 Filed 12-3-87; 8:45 am|
BILLING CODE 6210-01-M

NBD Bancorp, Inc.; Acquisition of
Company Engaged in Permissible Non-
banking Activities

The organization listed in this notice
has applied under § 225.23(a)(2) or (f) of
the Board's Regulation Y (12 CFR
225.23(a)(2) or {f)) for the Board's
approval under section 4(c)(8) of the
Bank Holding Company Act (12 U.S.C..
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to acquire or
control voting securities or assets of a
company engaged in a nonbanking
activity that is listed in § 225.25 of

Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activities will be conducted
throughout the United States.

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can “reasonably be expected
to produce benefits to the public, such
as a greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Comments regarding the application
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than December 23,
1987.

A. Federal Reserve Bank of Chicago
(David S. Epstein, Vice President) 230
South LaSalle Street, Chicago, Illinois
60690:

1. NBD Bancorp, Inc., Detroit,
Michigan; to acquire NBD Insurance
Company, and thereby engage in acting
as reinsurer for credit life and disability
insurance related to extensions of credit
made by NBD Bancorp. Inc., or its
subsidiaries pursuant to § 225.25(b)(8) of
the Board's Regulation Y.

Board of Governors of the Federal Reserve
System, November 30, 1987.

James McAfee,

Associate Secretary of the Board.

[FR Doc. 87-27812 Filed 12-3-87;8:45 am]
BILLING CODE 6210-01-M

First Bancorp of Kansas; Formation of,
Acquisition by, or Merger of Bank
Holding Companies

The company listed in this notice has
applied for the Board's approval under
section 3 of the Bank Holding Company
Act (12 U.S.C. 1842) and § 225.14 of the
Board's Regulation Y (12 CFR 225.24) to
become a bank holding company or to
acquire a bank or bank holding

company. The factors that are
considered in acting on the applications
are set forth in section 3(c) of the Act (12
U.8.C. 1842(c)).

The application is available for
immediate inspection at-the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of Board of
Governors. Interested persons may
express their views in writing to the
Reserve Bank indicated for the
application or to the offices of the Board
of Governors. Any comment on an
application that requests a hearing must
include a statement of why a written
presentation would not suffice in lieu of
a hearing, identifying specifically any
questions of fact that are in dispute and
summarizing the evidence that would be
presented at a hearing.

Comments regarding this application
must be received not later than
December 18, 1987. :

A. Federal Reserve Bank of Kansas
City {Thomas M. Hoenig, Vice President)
925 Grand Avenue, Kansas City,
Missouri 64198:

1. First Bancorp of Kansas, Wichita,
Kansas; to-acquire 100 percent of the
voting shares of Haysville State Bank,
Haysville, Kansas.

Board of Governors of the Federal Reserve
System, December 2, 1987.

James McAfee,

Assoclate Secretary of the Board.

|FR Doc. 87-28047 Filed 12-3-87; 8:45 am}
BILLING CODE 6210-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

Agency Forms Submitted to the Office
of Management and Budget for
Clearance

Each Friday the Department of Health
and Human Services (HHS) publishes a
list of information collection packages it
has submitted to the Office of
Management and Budget (OMB) for
clearance in compliance with the .
Paperwork Reduction Act (44 U.S.C.
Chapter 35). The following are those
packages submitted to OMB since the
last list was published on November 20.
1987.

Health Care Financing Administration
(Call Reports Clearance Officer on 301-594-

1238 for copies of package}

1. HMO Reporting Forms—NEW—
PROs are authorized to review impatient
and outpatient services for Section 1876 -
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contracts for the quality of care
provided, accessibility and
underutilization and whether the setting
for providing services is appropriate.
Respondents: Businesses or other for-
profit, Small businesses or.
organizations. Number of Respondents:
54; Freguency of Response:
Occasionally; Estimated Annual Burden:
5,400 hours. :
OMB Desk Officer: Allison Herron.

Family Support Administration

{Call Reports Clearance Officer on 202-245—
0652 for copies of package)

1. Reporting Requirements for
Targeted Assistance Grants for Services
for Refugees and Entrants in Local
Areas of High Need—0970-0042—This
report is used to monilor service
activities and expenditures of grant
monies given to State agencies to place
dependent refugees into unsubsidized
employment. Data on the report is also
tabulated and used to report program
outcomes to the Congress. Respondents:
State or local governments. Number of
Respondents: 20; Frequency of
Response: Twice per year; Estimated
Annual Burden: 160 hours.

OMB Desk Officer: Elana Norden.

Public Health Services

(call Reports Clearance Officer on 202-245-
2100 for copies of package)

Food and Drug Administration

. 1. Request for Certification or Testing

~ of an-Antibiotic Batch—0910-0007—The
_regulation provides procedures for
manufacturers to use in requesting
certification of an antibiotic batch if
they wish to do so. Respondents:
‘Businesses or other for-profit. Number of

- Respondents: 1; Frequency of Response:
Occasionally; Estimated Annual
‘Burden: 1 hour.

Alcohol, Drug Abuse and Mental Health
Administration

1. Field Test of Survey Procedures and
Forms for the 1989 National Institute for
Mental Health (NIMH]) Client Sample
Survey of Outpatient Programs in
Organized Mental Health Settings—
NEW-—This field test will assess the
design, procedures, and forms for a
proposed 1989 longitudinal survey.
Sociodemographic, clinical, service,
charges, and client functioning data will
be collected to meet the information
needs of NIMH, the Department, States,
and researchers. Respondents: State or
local governments, Businesses or other
for-profit, Non-profit institutions, Small
businesses or organizations. Number of
Respondents: 2,070; Frequency of
Response: One-time; Estimated Annual
Burden: 1,498 hours.

OMB Desk Officer: Shanna Koss.

As mentioned above, copies of the
information collection clearance
packages can be obtained by calling the
Reports Clearance Officer, on one of the
following numbers:

"HCFA: 301-594-1238

PHS: 202-245-2100

FSA: 202-245-0652

Written comments and
recommendations for the proposed
information collections should be sent
directly to the appropriate OMB Desk
Officer designated above at the
following address: OMB Reports
Management Branch, New Executive
Office Building, Room 3208, Washington,
DC 20503. ATTN: (name of OMB Desk
Officer).

Date: November 30, 1987.
James F. Trickett,

Deputy Assistant Secretary, Administrative
and Management Services.

|FR Doc. 87-27852 Filed 12-3-87; 8:45 am].
BILLING CODE 4150-04-M

Food and Drug Administration
[Docket No. 87M-0375]
Ailergan Optical; Premarket Approval

of Wet-N-Soak™ Wetting and Soaking
Solution

AGENCY: Food and Drug Administration.
ACTION: Notice.

SuMMARY: The Food and Drug
Administration (FDA) is announcing its
approval of the application by Allergan
Optical, Irvine, CA, for premarket
approval, under the Medical Device
Amendments of 1976, of Wet-N-Soak™
Wetting and Soaking Solution for use in
the chemical disinfection and storage of
the 3M Fluoropolymer (flurofocon A)
Contact Lens and hard contact lenses. -
After reviewing the recommendation of
the Ophthalmic Devices Panel, FDA's
Center for Devices and Radiological
Health (CDRH) notified the applicant of
the approval of the application.

DATE: Petitions for administrative
review by January 4, 1988.

ADDRESS: Written requests for copies of
the summary of safety and effectiveness
data and petitions for administrative
review to the Dockets Management
Branch (HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
David M. Whipple, center for Devices
and Radiological Health {HFZ-460), -
Food and Drug Administration, 8757
Georgia Avenue, Silver Spring, MD
20910, 301427-7940.

SUPPLEMENTARY INFORMATION: On July
9, 1987, Allergan Opitcal, Irvine, CA
92715, submitted to CDRH an
application for premarket approval of
Wet-N-Soak™ Wetting and Soaking

~ Solution. Wet-N-Soak™ Wetting and

Soaking Solution is indicated for use in
the chemical disinfection and storage of
the 3M Fluoropolymer (flurofocon A) -
Contact Lens and hard contact lenses.

On July 24, 1987, the Ophthalmic
Devices Panel, an FDA advisory
committee, reviewed and recommended
approval of the application. On October
30, 1987, CDRH approved the
application by a letter to the applicant
from the Director of the Office of Device
Evaluation, CDRH.

A summary of the safety and
effectiveness data on which CORH
based its approval is on file in the
Dockets Management Branch (address
above) and is available from that office
upon written request. Requests should
be identified with the name of the
device and the docket number found in
brackets in the heading of this
document. )

A copy of all approved labeling is
available for public inspection at
CDRH—contact David M. Whipple
(HFZ-460), address above.

The labeling of Wet-N-Soak™
Wetting and Soaking Solution states
that the solution is indicated for use in
the chemical disinfection and storage of
the 3M Fluoropolymer (flurofocon A)
Contact Lens and hard contact lenses.
Manufacturers of the rigid gas
permeable contact lenses that have been
approved for markeling are advised that
whenever CDRH published a notice in
the Federal Register of approval of a
new solution for use with an approved
rigid gas permeable contact lens, the
manufacturer of each lens shall correct
its labeling to refer to the new solution
at the next printing or at such other time
as CDRH prescribes by letter to the
applicant.

Opportunity for Administrative Review

Section 515(d)(3) of the Federal Food,
Drug, and Cosmetic Act (the act) (21
U.S.C. 360e(d)(3)) authorizes any
interested person to petition, under
section 515(g) of the act (21 U.S.C.
360e(g}), for administrative review of
CDRH's decision to approve this
application. A petitioner may request
either a formal hearing under Part 12 {21
CFR Part 12) of FDA’s administrative
practices and procedures regulations or
a review of the application and CDRH's
action by an independent advisory ‘
committee of experts. A petition is to be
in the form of a petition for
reconsideration under § 10.33(b) (21 CFR
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10.33(b)). A petitioner shall identify the
form of review requested (hearing or
independent advisory committee) and
shall submit with the petition supporting
data and information showing that there
is a genuine and substantial issue of
naterial fact for resolution through
administrative review, After reviewing
the petition, FDA will decide whether to
grant or deny the petition and will
publish a notice of its decision in the
Federal Register. If FDA grants the
petition, the notice will state the issue to
be reviewed, the form of review to be
used, the persons who may participate
in the review, the time and place where
the review will occur, and other details.

Petitioners may, at any time on or
before January 4, 1988, file with the
Dockets Management Branch {address
above) two copiés of each petition and
supporting data and information,
identified with the name of the device
and the docket number found in
brackets in the heading of this
document. Received petitions may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

This notice is issued under the Federal
Food, Drug, and Cosmetic Act (secs.
515(d), 520(h), 90 Stat. 554-555, 571 (21
U.S.C. 360e(d), 360j(h})) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Director, Center and
Devices and Radiological Health (21
CFR 5.53). . .

Dated: November 25, 1987
John C. Viliforth,

Director, Center for Devices and Radiological
Health.

[FR Doc. 87-27868 Filed 12-3-87; 8:45 am]
BILLING CODE 4160-01-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
{C0-010-08-4133-17]

Availability of Record of Decision
(ROD) on Wolf Ridge Corp. Mine Plan
for a Nahcolite Solution Mine

AGENCY: Bureau of Land Management
(BLM), Interior.

ACTION: Notice of availability of record
of decision.

SUMMARY: Pursuant to section 102(2)(c)
of the National Environmental Policy
Act of 1969, BLM has prepared a ROD
on Wolf Ridge Corporation’s (WRC)
mine plan for a nahcolite solution mine
in the Piceance Basin, Rio Blanco

County, Colorado. The ROD records
BLM’s decision to approve WRC's mine
plan (the Proposed Action), subject to
BLM applied stipulations. '

EFFECTIVE DATE: The ROD became
effective with its signing on November
20, 1987, by Neil F. Morck, State Director
for Colorado.

ADDRESS: Copies of the ROD are
available upon request at the White
River Resource Area Office, BLM, PO
Box 928, Meeker, Colorado 81641.

FOR FURTHER INFORMATION CONTACT:
B. Curtis Smith, Area Manager, at the
above address. Telephone (303) 878
3601.

SUPPLEMENTARY INFORMATION: BLM
completed an environmental impact
statement (EIS) on WRC's mine plan for
a commercial nahcolite solution mine
within existing sodium leases they hold
in northwest Colorado. WRC’s proposal
involves phased-approach development
with initial production of nahcolite at a
rate of 50,000 tons/year increasing in the
second or third year to a maximum
production of 125,000 tons/year. The
proposed 30-year project includes a well
field for in situ solution mining of
nahcolite; a handling and processing
plant, including evaporation ponds; and
associated transportation, access, and -
support facilities.

The EIS analyzed the env1ronmental
and socioeconomic impacts of the
Proposed Action and three project
alternatives. It also identified mitigative
measures and stipulations that are

- incorporated into the approved plan to

(1) alleviate or minimize potential
environmental impacts from their
proposal, and (2) ensure compliance of
their proposal with ex1stmg sodium
lease terms.

Decision

The decision is to approve the.
Proposed Action, subject to BLM applied
stipulations.

Mitigation and Monitoring

All practicable means to avoid or
minimize environmental harm from
WRC's proposal (Proposed Action) have
been adopted into BLM's approval.

Neil F. Morck,
State Director.
Dated: November 20, 1987.
|FR Doc. 87-27618 Filed 12-3-87; 8:45 am]
BILLING CODE 4310-JB-M

[UT-020-08-4212-14; U-61689)

Salt Lake District; intent to Amend' Box
Elder Resource Management Plan
Lands Program Decision 2

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of intent.

SUMMARY: The Bureau of Land
Management (BLM) Salt Lake District
proposes to amend Lands Program
Decision 2 of the Box Elder Resource
Management Plan (RMP). The
amendment would add two 40 acre
tracts to the list of tracts in the plan that
were identified for disposal by an
appropriate method under the law. The
tracts are described as follows:

T.13N.,R.13W,, SLM
Section 31, Lot 1

T. 11N, R. 18W,, SLM
Section 10, SEYaNW Y%

Issues to be addressed include minor
loss of native vegetation and associated
wildlife habitat. An environmental

- assessment (EA) will be prepared to

evaluate the proposed amendment as
well as the disposal of the tracts.

Both tracts are currently under :
Recreation and Public Purposes (R&PP)
Act leases to Box Elder County for
sanitary landfills. The intent of this
action is to sell both tracts under the
authority of section 203 of the Federal
Land Policy and Management Act of
1976 (FLPMA) to the county for
continued operation of the landfills.

Public participation is requested on
the proposed amendment-to identify
issues of concern. For a period of 30
days from the date of this notice, :
interested persons may submit
comments regarding the proposed -
amendment to: Leon E. Berggren, Bear
River Resource Area Manager, Bureau
of Land Management, 2370 South 2300 -
West, Salt Lake City, Utah 84119 Phone
(801) 524-5348.

Date: November 23, 1987
Deane H. Zeller,
District Manager.
[FR Doc. 87-27808 Filed 12—3—87 8:45 am)
BILLING CODE 4310-0Q-M

46127

Minerals Management Service

Development Operations Coordination
Document; Shell Offshore Inc.

AGENCY: Minerals Management Service,
Interior.
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AcTiON: Notice of the receipt of a
proposed Development Operations
Coordination Document (DOCD).

SUMMARY: Notice is hereby given that
Shell Offshore Inc. has submitted a
DOCD describing the activities it
proposes to conduct on Lease OCS-G
4126, Block 310, Main Pass Area,
offshore Louisiana and Mississippi.
Proposed plans for the above area
provide for the development and
production of hydrocarbons with
support activities to be conducted from
an onshore base located at Venice,
Louisiana. .

DATE: The subject DOCD was deemed
submitted on November 23, 1987.

ADDRESS: A copy of the subject DOCD
is available for public review at the
Public Information Office, Gulf of
Mexico OCS Region, Minerals
Management Service, 1201 Elmwood
Park Boulevard, Room 114, New
Orleans, Louisiana (Office Hours: 8 a.m.
to 4:30 p.m., Monday through Friday).
FOR FURTHER INFORMATION CONTACT:
Michael ]. Tolbert, Minerals
Management Service, Gulf of Mexico
OCS Region, Field Operations, Plans,
Platform and Pipeline Section,
Exploration/Development Plans Unit;
Telephone (504) 736-2867.
SUPPLEMENTARY INFORMATION: The
purpose of this Notice is to inform the
public, pursuant to section 25 of the OCS
Lands Act Amendments of 1978, that the
Minerals Management Service is
considering approval fo the DOCD and
that it is available for public review.

Revised rules governing practices and
procedures under which the Minerals
Management Service makes information
contained in DOCDs available to
affected States, executives of affected
local governments, and other interested
parties became effective December 13,
1979 (44 FR 53685). Those practices and
procedures are set out in revised
§ 250.34 of Title 30 of the CFR.

Date: November 24, 1987.
J. Rogers Pearcy,
Regional Director, Gulf of Mexico OCS
Region.
|FR Doc. 87-27837 Filed 12-3-87;8:45 am]
BILLING CODE 4310-MR-M

INTERSTATE COMMERCE
COMMISSION

Agricultural Cooperative; Intent To
Perform Interstate Transportation for
Certain Nonmembers

Date: December 1, 1987.

The following Notices were filed in
accordance with section 10526(a}(5) of

the Interstate Commerce Act. These
rules provide that agricultural
cooperatives intending to perform
nonmember, nonexempt, interstate
transportation must file the Notice, Form
BOP 102, with the Commission within 30
days of its annual meetings each year.
Any subsequent change concerning
officers, directors, and location of
transportation records shall require the
filing of a supplemental Notice within 30
days of such change.

The name and address of the
agricultural cooperative (1) and (2), the
location of the records (3), and the name
and address of the person to whom
inquiries and correspondence should be
addressed (4), are published here for
interested persons. Submission of
information which could have bearing
upon the propriety of a filing should be
directed to the Commission's Office of
Compliance and Consumer Assistance,
Washington, DC 20423. The Notices are
in a central file, and can be examined at
the Office of the Secretary, Interstate
Commerce Commission, Washington,
DC. '

(1) Agway, Inc. .

(2) P.O. Box 4933, Syracuse, NY 13221
(3) P.O. Box 4933, Syracuse, NY 13221
(4) Vincent M. Spadard, Traffic

Manager, P.O. Box 4853, Syracuse, NY

13221
Noreta R. McGee,

Secretary.
[FR Doc. 87-27862 Filed 12-3-87; 8:45 am}
BILLING CODE 7035-01-M

Intent To Engage in Compensated
Intercorporate Hauling Operations

This is to provide notice as required
by 49 U.S.C. 10524(b}{1) that the named
corporations intend to provide or use
compensated intercorporate hauling
operations as authorized in 49 U.S.C.
10524(b).

A. 1. Parent corporation and address
of principal office:

Tracker Marine Corporation,
Address: 1915-C South Campbell,

Springfield, Missouri 65807

2. Wholly-owned subsidiaries which
will participate in the operations, and
State of incorporation:

(i} Marine Transport Corporation,
incorporated in the State of Missouri.

B. 1. Parent corporation and address
of principal office:

West Coast Adhesives, Inc., 11104 NW.

Front Avenue, Portland, Oregon 97231

2. Wholly-owned subsidiary which
will participate in the operations:
Resin Hauls, Inc., 11104 NW. Front

Avenue, Portland, Oregon 97231

Resin Hauls Inc. is incorporated in: (i}
Oregon

C. 1. Parent corporation address of
principal office and State of
Incorporation:

Sara Lee Corporation, Three First
National Plaza, Chicago, Illinois
60602—Maryland
2. Wholly owned subsidiaries which

will participate in the operations, the

address of their respective principal
offices and their States of Incorporation:

2. Aris Isotoner, Inc., 417 Fifth Avenue,
New York, New York 10016—
Delaware

Bali Company, 3330 Healy Dr., Winston-
Salem, North Carolina 27103—
Delaware

Bil Mar Foods, Inc., 8300 96th Avenue,
Zeeland, Michigan 49464—Delaware

Booth Fisheries Corporation, 1300 W.
Higgins, Park Ridge, Illinois 60068—
Delaware

Bryan Foods, Inc., 1 Churchill Road, P.O.
Box 1177, West Point, Mississippi
39773—Mississippi

Capitol Food Company, 6501 Fulton
Industrial Blvd., Atlanta, Georgia
30336—Georgia

Chef Pierre, Inc., 2314 Sybrandt St., P.O.
Box 1009, Traverse City, Michigan
49685—Delaware

Circle T Foods Company, Inc., 4560
Leston, Dallas, Texas 75247—Texas

Coach Leatherware Company, Inc., 516
West 34th Street, New York, New
York 10001—Delaware

Country Commons Co., 500 Waukegan
Road, Deerfield, Illinois 60015—
Delaware

Douwe Egberts Coffee Service, Inc., 990
Supreme Drive, Bensenville, Illinois
60106—Delaware

Emmber Brand, Incorporated, P.O. Box
2006, Milwaukee, Wisconsin 53201—
Wisconsin

Epic Company, Inc., Jimmy Dean
Avenue, Osceola, lowa 50213—Illinois

Frigid Freeze Foods, Inc., 1025 Electric
Road, Salem, Virginia 24153—Virginia

The Fuller Brush Company, 5635 Hanes
Mill Road, Winston-Salem, North
Carolina 27106—Connecticut

Fuller Brush Catalog, Inc., 5635 Hanes
Mill Road, Winston-Salem, North
Carolina 27106—North Carolina

Gibbon Packing, Inc., P.O. Box 2006,
Milwaukee, Wisconsin 53201—
Connecticut -

Green Hill, Inc., Rt. 11, Elliston, Virginia
24087—Virginia ~

Hanes Knit Products, Inc., 3334 Healy
Drive, Winston Salem, North Carolina
27103—Delaware

Hanes Menswear, Inc., 3334 Healy
Drive, Winston-Salem, North Carolina
27103—Delaware :



Federal Register '/

Vol. 52, No. 233 / Friday, December 4, 1987 / Notices

| 46129

Higdon Food Service, Inc., 1350 N. 10th
St., Paducah, Kentucky 44022-—
Kentucky

Hollywood Brands, Inc., 100 S. Poplar,
Centralia, Illinois 62801—Delaware

Illinois Fruit & Produce Corp., One
Quality Lane, Streator, Illinois 61364—
llinois

The Jimmy Dean Meat Company, Inc.,
1341 W, Mockingbird Lane, Dallas,
Texas 75247—Texas

Kitchens of Sara Lee, Inc., 500
Waukegan Road, Deerfield, Illinois
60015—Delaware

Kiwi Brands Inc., Route 662 North,
Douglassville, Pennsgylvania 19518—
Delaware

Landlock Seafood Company, Inc., 4119
Billy Mitchell Road, Addison, Texas
75001—Texas

L'eggs Brands, Inc., P.O. Box 2495, 5660
University Parkway, Winston-Salem,
North Carolian 27105—North Carolina

Lily Packing, Inc., P.O. Box 2008,
Milwaukee, Wisconsin 53201—
Wisconsin

Lyon’s Restaurants, Inc., 1165 Triton
Drive, Foster City, California 94404—
Delaware

Lyon's Restaurants in Oregon, Inc., 1165
Triton Drive, Foster City, California
94404—Oregon

Moo-Battue, Inc., P.O. Box 2006,
Milwaukee, Wisconsin—Wisconsin

Ozark Salad Company, Inc., 100 N.
Youngman, Baxter Springs, Kansas
66713—Delaware

Peck Meat Packing Corporation, P.O.
Box 2006, Milwaukee, Wisconsin
53201—Wisconsin

Priddy’s Quality Foods, Inc., 204 H. N.E.,
Ardmore, Oklahoma 73401—
Oklahoma

PYA/Monarch, Inc., 107 Frederick
Street, P.O. Box 1328, Greenville,
South Carolina 29602—Delaware

Rice Hosiery Corporation, 550 Fairfield
Road, High Point, North Carolina—
North Carolina

Schloss & Kahn, Inc., US Highway 80 &
Newcomb Avenue, Montgomery,
Alabama 36195—Delaware

Seitz Foods, Inc., Box 247, St. Joseph,
Missouri 64502—Delaware

Sky Bros., Inc., Burns Avenue at Canan
Station, Altoona, Pennsylvania
16603—Pennsylvania

Standard Meat Company, 3709 East First
Street, Fort Worth, Texas 76111—
Texas

Superior Coffee and Foods, Inc., 990
Supreme Drive, Bensenville, Illmms
60106—Illinois

Twin Rivers Transportation Company,
955 Hamilton Drive, University Park,
Illinois 60466—TIllinois

Wolferman's Inc., One Muffin Lane,
North Kansas City, Missouri 64116—
Delaware

3. Wholly owned divisions which will
participate in the operations and their
addresses:

Buring Foods, division of Sara Lee
Corporation, 1837 Harbor Ave.,
Memphis, Tennessee 38113

Direct Marketing, division of Sara Lee
Corporation, 480 Hanes Mill Road,
Winston-Salem, North Carolina 27105

Direct Sales, division of Sara Lee
Corporation, 470 Hanes Mill Road,
Winston-Salem, North Carolina 27105

Direct Store Delivery, division of Sara
Lee Corporation, 5650 University

Parkway, Winston-Salem, North

Carolina 27106
Gallileo-Capri Salami, division of Sara

Lee Corporation, 2411 Baumann Ave.,

San Lorenzo, California 94580
Gallo Salame, division of Sara Lee

Corporation, 250 Brannan St., San

Francisco, California 94107
Gordon County Farm Company, division

of Rudy's Farm Company, P.O. Box

1267, Mauldin Road, Calhoun, Georgia

30701
Hanes Hosiery, division of Sara Lee

Corporation, 401 Hanes Mill Road,

Winston-Salem, North Carolina 27105
Hanes Knitwear, division of Hanes Knit

Products, Inc., 450 Hanes Mill Road,

Winston-Salem, North Carolina 27105
Hanes Printables, division of Hanes Knit

Products, Inc., 3334 Healy Drive,

Winston-Salem, North Carolina 27103
Hi-Brand Foods, division of Sara Lee

Corporation, P.O. Box 2048, Peachtree

City, Georgia 30269
Hillshire Farm Company, division of .

Sara Lee Corporation, P.O. Box 227,

Rte. No. 4, New London, Wisconsin

54961
Kahn's and Company, division of Sara

Lee Corporation, 3241 Spring Grove

Ave,, Cincinnati, Ohio 45225
Karico, division of Superior Coffee and

Food division, 990 Supreme Drive,

Bensenville, [llinois 60106
L'eggs Products, division of Sara Lee

Corporation, P.O. Box 2495, 5660

University Parkway, Winston-Salem,

North Carolina 27105
R.B. Rice Company, division of Sara Lee

Corporation, 1951 Rice Road, Lee's

Summit, Missouri 64063
Rudy's Farm Company, division of Sara

Lee Corporation, 2424 Music Valley

Drive, Nashville, Tennessee 37214
Superior Coffee and Foods, division of

Sara Lee Corporation, 990 Supreme

Drive, Bensenville, Illinois 60106

"Sweet Sue Kitchens, division of Sara

Lee Corporation, McArthur Drive,
Athens, Alabama 35611

Noreta R. McGee,

Secretary.

[FR Doc. 87-27863 Filed 12-3-87; 8:45 am|
BILLING CODE 7035-01-M

[Finance Docket No. 31163)

Winona Bridge Railway Co.—Trackage
Rights—Burlington Northern Railroad
Co.

Burlington Northern Railroad
Company (BN) has agreed to grant
overhead track rights to its wholly-
owned subsidiary, Winona Bridge
Railway Company (WB), between
Winena Junction, WI, and Seattle, WA,
a distance of approximately 1,860 miles.
The rights granted to WB restrict it from
serving and/or switching industries
located along the BN trackage, except
that WB shall have the right to pick up
and set out traffic at BN's TOFC/COFC
hub centers in St. Paul, MN, and .
Spokane and Seattle, WA. The BN-WB
trackage rights transaction was entered
into on November 16, 1987, and became
effective on November 25, 1987.

This notice is filed under 49 CFR
1180.2(d){7). Petitions to revoke the
exemption under 49 U.S.C. 10505(d) may
be filed at any time. The filing of a
petition to revoke will not stay the
transaction.

As a condition to use of this
exemption, any employees affected by
the trackage rights will be protected
pursuant to Norfolk and Western Ry.
Co.—Trackage Rights—BN, 354 1.C.C.
605 (1978), as modified in Mendocino
Coast Ry., Inc.—Lease and Operate, 360
1.C.C. 653 (1980).

Dated: November 25, 1987.

By the Commission, Jane F. Mackall,
Director, Office of Proceedings.

Noreta R. McGee,

Secretary.

[FR Doc. 87-27773 Filed 12-3-87; 8:45 am|
BILLING CODE 7035-01-M

DEPARTMENT OF JUSTICE
Antitrust Division

Notice Pursuant to the National
Cooperative Research Act of 1984;
Corporation for Open Systems

International

Notice is hereby given that, pursuant
to section 6{a) of the National
Cooperative Research Act of 1984, 15
U.S.C. 4301 et seq. (“the Act”), the
Corporation for Open Systems
International (“COS”) has filed an
additional written notification
simultaneously with the Attorney
General and the Federal Trade.
Commission on October 23, 1987,
disclosing a joint development
agreement between COS and the
National Computing Centre Limited of

- Manchester, England. The additional
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written notification was filed for the
purpose of extending the protections of
section 4 of the Act limiting the recovery
of antitrust plaintiffs to actual damages
under specified circumstances.

On May 14, 1986, COS filed its original
notification pursuant to section 6(a} of
the Act. The Department of Justice (the
“Department”) published a notice in the
Federal Register pursuant to section 6(b}
of the Act on June 11, 1986, 51 FR 21260.
On August 6, 1986, September 30, 1986,
January 2, 1987, March 24, 1987, June 12,
1987, July 18, 1987, July 24, 1987, and
October 5, 1987, COS filed additional
written notifications. The Department
published notices in the Federal Register
in response to these additional
notifications on September 4, 1986 (51
FR 31735), October 28, 1986 (51 FR
39434), February 13, 1987 (52 FR 4671),
April 24, 1987 {52 FR 13769), July 21, 1987
(52 FR 27473}, October 7, 1987 (52 FR
37539), and November 9, 1987 (52 FR
43138}, respectively.

On September 15, 1987, the
Corporation for Open Systems
International entered into a written joint
development agreement with the
National Computing Centre Limited, a
United Kingdom company, the purpose
of which is to jointly develop a Message
Handling Test System.

Joseph H. Widmar,

Director of Operations, Antitrust Division.
{FR Doc. 87-27844 Filed 12-3-87; 8:45 am|
BILLING CODE 4410-01-M

Drug Enforcement Administration

Manutfacturer of Controlied
Substances; Registration

By Notice dated July 22, 1987, and
published in the Federal Register on July
28, 1987; (52 FR 28201), Arenol Chemical
Corporation of New Jersey, a new
applicant, 40-33 23rd Street, Long Island
City, New York 11101, made application
to the Drug Enforcement Administration
to be registered as a bulk manufacturer
of the basic classes of controlled
substances listed below:

Drug Schedule

Amphetamine, its salts, optical isomers, and | Il
salts of its optical isomers (1100).
Mathamphetamine, its salts, isomers, and salts | ti
of its isomers (1105).

No comments or objections have been
received. Therefore, pursuant to section
303 of the Comprehensive Drug Abuse
Prevention and Control Act of 1970 and
Title 21, Code of Federal Regulations,

§ 1301.54(e). the Deputy Assistant
Administrator hereby orders that the
application submitted by the above firm

for registration as a bulk manufacturer
of the basic classes of controlled
substances listed above is granted.
Gene R. Haislip,
Deputy Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration,

Dated: November 30, 1987.
|FR Doc. 87-27869 Filed 12-3-87; 8:45 am]
BILLING CODE 4410-09-M

[Docket No. 87-1]

Hearing; Lewis K. Curtwright, D.O.,
Milford, OH

Notice is hereby given that on
December 6, 1986, the Drug Enforcement
Administration, Department of Justice,
issued to Lewis K. Curtwright, D.O., an
Order to Show Cause as to why the
Drug Enforcement Administration
should not revoke your DEA Certificate
of Registration, BC0306399, and deny
any pending applications for renewal.

Thirty days having elapsed since the
said Order to Show Cause was received
by Respondent, and written request for
a hearing having been filed with the
Drug Enforcement Administration,
notice is hereby given that a hearing in
this matter will be held commencing at
10:00 a.m. on Thursday, December 3,
1987, in Courtroom No. 10, United States
Claims Court, 717 Madison Place NW.,
Washington, DC.

Dated: December 1, 1987.
John C. Lawn,

Administrator, Drug Enforcement
Administration.

|[FR Doc. 87-27870 Filed 12-3-87; 8:45 am)
BILLING CODE 4410-09-M

DEPARTMENT OF LABOR

Employment and Training
Administration

[TA-W-20.074]

The Gleason Works Rochester, NY;
Amended Certification Regarding
Eligibility To Apply for Worker
Adjustment Assistance

In accordance with section 223 of the
Trade Act of 1974, the Department of
Labor issued a Certification of Eligibility
to Apply for Worker Adjustment
Assistance on October 28, 1987
applicable to all workers of The Gleason
Works, Rochester, New York. The
Certification was published in the
Federal Register on November 10, 1987
(52 FR 43258).

Based on new information furnished
by the company, the Office of Trade
Adjustment Assistance, reviewed the

certification. The additional information
from the company revealed a separate
worker group (Cutter Division) which
had decreased sales and production and
employment declines in 1987 at The
Gleason Works and increased company
imports. Company officials indicated
that cutter production is in the final
stages of being moved to England.

The intent of the certification is to
cover all workers of The Gleason
Works, Rochester, New York who were
affected by increased imports of cutters
and machine tools for gears. The
amended notice applicable to TA-W-
20,074 is hereby issued as follows:

All workers of The Gleason Works,
Rochester, New York who became totally or
partially separated from employment on or
after August 29, 1986 and before January 15,
1987 and all workers of the Cutter Division of
The Gleason Works, Rochester, New York
who became totally or partially separated
from employment on or after January 15, 1987
are eligible to apply for adjustment
assistance under section 223 of the Trade Act
of 1974.

Signed at Washington, DC, this 25 day of
November, 1987

Harold A. Bratt,

Deputy Director, Office of Program
Management, UIS.

{FR Doc. 87-27962 Filed 12-3-87; 8:45 am}
BILLING CODE 4510-30-M

Federal-State Unemployment
Compensation Program; Certification
Relating to Reduced Credits Under the
Federal Unemployment Tax Act for
1987

Section 3302{c)(2} of the Federal
Unemployment Tax Act (FUTA}
provides for the repayment, through
reduced credits, of outstanding balances
of repayable advances made to States
under Title XII of the Social Security
Act. States that meet specific criteria
under subsections (c), (f), or (g) of
section 3302 may have the credit
reduction limited or not applied. The
certification to the Secretary of the
Treasury of States subject to the credit
reduction for 1987 and States that
qualify for credit reduction relief is
published below.

Date: November 30, 1987.
Roger D. Semerad,
Assistant Secretary of Labor.

November 10, 1987.

The Honorable James A. Baker 111,
Secretary of the Treasury, Washington, DC
Dear Secretary Baker: This is to verify the
States which have an outstanding balance of
repayable advances under Title X1 of the
Social Security Act and to notify you of my
determination as to the status of the States
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with regard to the reduction in credit
provisions of Section 3302(c)(2) of the Federal
Unemployment Tax Act (FUTA).

Pursuant to delegation of authority to me. I
have determined that employers in two
States are subject to a reduction in FUTA
offset credit for taxable year 1987:

Michigan
Pennsylvania

Under certain conditions, subsection (f) of
Section 3302 of the FUTA limits or caps the
FUTA tax credit reduction in a year to an
amount which does not exceed the greater of
0.6 percent of wages subject to FUTA or the.
percentage reduction that was in effect for
the preceding taxable year. To qualify for a
cap in taxable year 1987, the Secretary of
Labor (or his delegate) must determine that a
State has taken no action in the 12 months
ending on September 30, 1987, unless required
under State law in effect before August 13,
1981, which has resulted or will result in:

(1) a reduction in the State's unemployment
tax effort, or

(2} a net decrease in the solvency of the
State unemployment compensation system,
and, further, that:

(3) the State unemployment tax rate for the
calendar year equals or exceeds the average
benefit cost ratio for calendar years in the
five-calendar year period ending with
calendar year 1986, and

{4) the outstanding balance of advances to
the State on September 30 of calendar year
1987 was not greater than the outstanding
balance for such State on September 30, 1984.

Pursuant to delegation of authority to me, I
have determined that under criteria one State
(Michigan) qualifies for the cap, but is not
subject to reduced FUTA credits for 1987
because it also qualifies for avoidance of the
offset credit reduction under subsection (g) of
Section 3302 as noted below.

I have also determined that one State is not
affected by the cap and is subject to reduced
FUTA credits for 1987 as follows:
Pennsylvania 1.5%

Subsection {g) of Section 3302 gives a State
the option of repaying on or before November
9 a portion of its outstanding loans each year
through transfer of a specified amount from
its account in the Unemployment Trust Fund
{UTF) to the Federal Unemployment Account
{FUA) in the UTF. The transfer to FUA would
be in lieu of a reduced credit in the Federal
tax paid by the employers in the State. The
State must meet, as determined by the
Secretary of Labor (or his delegate}, the
following eriteria in order to avoid the offset
credit reduction for 1987:

(1) make repayments to FUA during the
one-year period ending on November 9, 1987,
of an amount not less than the sum of all
loans made to the State in the one-year
period ending on such November 8, plus the
potential additional taxes due by reason of
the reduced credit applicable to taxable year
1987;

(2) have or will have sufficient funds
remaining after such repayments to pay
benefits for at least three months from
November 1 of the same year without
receiving another Title XII advance; and

(3) have taken action by amendment of the
State law, after the date of the first advance
is taken into account, to increase the net
solvency of its Ul system, and such net
increase equals or exceeds the potential
additional taxes for such taxable year.

Pursuant to delegation of authority to me, 1
have determined that under these criteria one
State qualifies and is thus not subject to
reduced FUTA credits for 1987 as follows:
Michigan

Further, | have determined that the State of
Texas has an outstanding balance of Title XII
advances as of November 10, 1987, but is not
subject to reduced credits for 1987,

Sincerely,

Carolyn M. Golding,

Director, Unemployment Insurance Service.
[FR Doc. 87-27903 Filed 12-3-87; 8:45 am]
BILLING CODE 4510-30-M

Federal-State Unemployment
Compensation Program; Certification
of Interest Relfief: Certification of
States Qualifying For Partial Relief of
Interest Due on Advances Under Title
Xl of the Social Security Act For 1987

Title XII of the Social Security Act
provides for deferral and delay of
interest payable by States on advances
received by them from the Federal
unemployment account in the
Unemployment Trust Fund if the States
meet criteria set forth in the statute. The
certification to the Secretary of the
Treasury of specified States that meet
the respective criteria with respect to
interest due prior to October 1, 1987, is
published below.

Date: November 30, 1987.

Roger D. Semerad,
Assistant Secretary of Labor.

September 10, 1987.

The Honorable James A. Baker III,
Secretary of the Treasury, Washington, DC
20220,

Dear Secretary Baker: The Department of
Labor has reviewed States’ applications for
relief from interest payments which are due
prior to October 1, 1987. The interest relief
options available to States are:

(1) High Unemployment Deferral: Section
1202(b)(3)(C) of the Sacial Security Act (SSA)
allows a State to defer 75 percent of interest
otherwise due if the rate of insured
unemployment under the State law for the
period consisting of the first six months of the
preceding calendar year equaled or exceeded
7.5 percent. The State must pay 75 percent of
interest otherwise due in three annual
installments of at least 25 percent beginning
with the year after the year in which it was
due. The interest deferred does not accrue
interest. .

(2) High Unemployment Delay of Payment
Due: Section 1202(b)(9) of the SSA allows a

State to delay up to nine months the payment
of interest due September 30 of any calendar
year after 1982 during which the average total
unemployment rate (TUR} in the State was
13.5 percent TUR or higher for the most
recent 12-month period for which data are
available. The State must meet the 13.5
percent requirement each succeeding year in
order to delay payments nine months in such
succeeding years.

There were no States which qualified for
the above relief.

The following States have qualified for
deferral of interest in previous years, have
taken no action to reduce solvency, and thus
meet the requirements to continue the
installment payment of interest: Colorado,
Kentucky, Illinois, Michigan, Ohio,
Pennsylvania, West Virginia, and Wisconsin.

Sincerely,
Robert Deslongchamps,
for Carolyn M. Golding,
Director, Unemployment [nsurance Service.
[FR Doc. 87-27904 Filed 12-3-87; 8:45 am]
BILLING CODE 4510-30-M

Employment Standards
Administration, Wage and Hour
Division

Minimum Wages for Federal and
Federally Assisted Construction;
General Wage Determination
Decisions )

General wage determination decisions
of the Secretary of Labor are issued in
accordance with applicable law and are
based on the information obtained by
the Department of Labor from its study
of local wage conditions and data made
available from other sources. They
specify the basic hourly wage rates and
fringe benefits which are determined to
be prevailing for the described classes
of laborers and mechanics employed on
construction projects of a similar
character and in the localities specified
therein.

The determinations in these decisions
of prevailing rates and fringe benefits
have been made in accordance with 29
CFR Part 1, by authority of the Secretary
of Labor pursuant to the provisions of
the Davis-Bacon Act of March 3, 1931, as
amended (46 Stat. 1494, as amended, 40
U.S.C. 276a) and of other Federal
statutes referred to in 29 CFR Part 1,
Appendix, as well as such additional
statutes as may from time to time be
enacted containing provisions for the
payment of wages determined to be
prevailing by the Secretary of Labor in
accordance with the Davis-Bacon Act.
The prevailing rates and fringe benefits
determined in these decisions shall, in
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accordance with the provisions of the
foregoing statutes, constitute the
minimum wages payable on Federal and
federally assisted construction projects
to laborers and mechanics of the
specified classes engaged on contract
work of the character and in the
localities described therein.

Good cause is hereby found for not
utilizing notice and public comment
procedure thereon prior to the issuance
of these determinations as prescribed in
5 U.S.C. 553 and not providing for delay
in the effective date as prescribed in
that section, because the necessity to
issue current construction industry wage
determinations frequently and in large
volume causes procedures to be
impractical and contrary to the public
interest.

General wage determination
decisions, and modifications and
supersedeas decisions thereto, contain
no expiration dates and are effective
from their date of notice in the Federal
Register, or on the date written notice is
received by the agency, whichever is
earlier. These decisions are to be used
in accordance with the provisions of 29
CFR Parts 1 and 5. Accordingly, the
applicable decision, together with any
modifications issued, must be made a
part of every contract for performance
of the described work within the
geagraphic area indicated as required by
an applicable Federal prevailing wage
law and 29 CFR Part 5. The wage rates’
‘and fringe benefits, notice of which is
published herein, and which are
contained in the Government Printing
Office (GPO) document entitled
“General Wage Determinations Issued
Under The Davis-Bacon And Related
Acts,” shall be the minimum paid by
contractors and subcontractors to
laborers and mechanics.

Any person, organization, or
governmental agency having an interest
in the rates determined as prevailing is
encouraged to submit wage rate and
fringe benefit information for
consideration by the Department.
Further information and self-
explanatory forms for the purpose of
submitting this data may be obtained by
writing to the U.S. Department of Labor,
Employment Standards Administration,
Wage and Hour Division, Division of
Wage Determinations, 200 Constitution
Avenue, NW., Room S-3504,
Washington, DC 20210.

Madifications to General Wage
Determination Decisions

The numbers'of the decisions listed in
* the Government Printing Office
. document entitled “General Wage

-New York: NY87-9 (Jan. 2, 1987).......

Determinations Issued Under the Davis-
Bacon and Related Acts" being modified
are listed by Volume, State, and page
number(s). Dates of publication in the
Federal Register are in parentheses
following the decisions being modified.

Volume I

District of Columbia: DC87-1 (Jan. 2, 1987).. p. 86.
Florida: FL87-1 (Jan. 2, 1987} .......ccccvmivenens pp. 110-112.
Massachusetts: MAB7-3 (Jan. 2, 1987)..........

New York: NY87-10 (Jan. 2, 1987)
New York: NY87-15 (Jan. 2, 1987).....
Pennsyivania: PA87-5 (Jan. 2, 1987).. -
Tennessee: TN87-5 (Jan. 2, 1987) .......cconee Pp. 1036-1098.

Volume II

Hinois: ILB7-15 (Jan. 2, 1987)....
Ohio: OHB7-2 (Jan. 2, 1987).
Ohio: OH87-29 (Jan. 2, 1987)....

Volume 111

Arizona: AZB7-3 (Jan. 2, 1987)....c..overer. pp. 30-33,

General Wage Determination
Publication

General wage determinations issued
under the Davis-Bacon and related Acts,
including those noted above, may be
found in the Government Printing Office
(GPO) document entitled *“General
Wage Determinations Issued Under The
Davis-Bacon And Related Acts”. This
publication is available at each of the 50
Regional Government Depository
Libraries and many of the 1,400
Government Depository Libraries across
the County. Subscriptions may be
purchased from: Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402, (202) 783~
3238.

When ordering subscription(s), be
sure to specify the State(s) of interest,
since subscriptions may be ordered for
any or all of the three separate volumes,
arranged by State. Subscriptions include
an annual edition (issued on or about
January 1) which includes all current
general wage determinations for the
States covered by each volume.
Throughout the remainder of the year,
regular weekly updates will be
distributed to subscribers.

Signed at Washington, DC this 27th day of
November 1987.

Alan L. Moss,
Director, Division of Wage Determinations.

[FR Doc. 87-27633 Filed 12-3-87; 8:45 am]
BILLING CODE 4510-27-M

Mine Safety and Health Administration
{Docket No. M-87-32-M]

Big Horn Redi-Mix, Inc.; Petition for
Modification of Application of
Mandatory Safety Standard

Big Ho